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One of the most exacting tasks accepted by 
men and women who have won their com- 
munities’ respect is service on the boards of 
educational, religious, health and welfare 
organizations. In this role their contribution 
is great—and so is their responsibility. 
Supervision of endowment funds is one 
of their most challenging duties. The ability 
to carry out their plans for the future may 
well depend upon the investment decisions 


they make today. Successful investment 
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management requires continuous supervi- 
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sion—alert to changing conditions. Realiz- 
ing this, many trustees seek the advice of 
those who specialize in this field. 

We look upon investment management 
of philanthropic funds as one of our most 
valuable and rewarding services. If you 
share the responsibility for endowment 
funds, you may be interested in our invest- 


ment philosophy and procedures. 
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"My Clients Get Investment Facts and Advice from GUARANTY” 


This attorney is one of many whose clients maintain 
Investment Service Accounts at Guaranty. 
know, because of the confidence clients place in them, 


Attorneys 


it is vital that they recommend only those organizations 
which can furnish investment advice based on knowledge 
and judgment. 

The continuing research and supervisory facilities of 
Guaranty’s Investment Department, together with our 
recommendations with respect to purchases and sales, are 
available through our Investment Service. The attorney 
knows that his client will benefit from the independent 
ani! painstaking research of our Statistical Division, 
Which analyzes a company in regard to such factors as: 
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Capital Funds in excess of $400,000,000 
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- Changes in financial situation. 
« Earnings over the years. 


- Probable future impact on earnings of taxes or other 
factors. 

« Relative standing in the industry as a whole. 

¢« Growth potential. 

« Market action in good times and bad. 

- Present and estimated future consumer demand. 


« Most important, 
management. 


the resourcefulness and ability of 


An Investment Service Account can be opened under a 
simple form of agreement which can be terminated at any 
time. The security owner retains ownership and control, 
and may direct holding or purchasing securities of his 
choice. 

If you would like to know more about the advantages 
of this service—for your clients or for your own personal 
investment program—one of our Personal Trust Depart- 
ment officers will be happy to talk with you. 
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FREEDOM 
INITS HOLD 


Today, more than ever before in history, oil is a vital 
commodity of freedom. And the tanker that carries oil 
is truly a citadel of freedom. 

Above, you see such a vessel . . . one of several new 
Cities Service tankers incorporating the latest in de- 
sign, efficiency and speed. And Cities Service is build- 
ing still newer tankers to keep not abreast, but ahead 
of the constantly growing demand for these magnificent 
work horses of the petroleum industry. 

‘These ships are designed to carry oil to ports all over 
the world. Designed to transport twice the oil of former 
tankers . . . with each one capable of carrying enough 


fuel oil to heat 15,500 homes for a year! And, designed 





to load, travel and unload at amazing speeds, too. For 
today, it is clear that speed of delivery can be as im- 
portant as the oil cargo itself. 

But, before this mighty fleet can travel at all, its cargo 
of oil must be found and produced. Thus, in the arctic 
tundra, in deserts, bayous, offshore waters, and oil fer- 
tile valleys throughout the world, Cities Service is now 
pushing forward the greatest oil search in its history .. . 
planning to find more oil in the next few years than in 
its entire history of nearly a half-century! 

Finding and delivering more oil is part of a giant 
expansion program which will enable Cities Service to 


continue contributing toward a better world for all. 
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Program for Western Regional 
Trust Conference 
The 3lst Western Regional Trust 
Conference of the American Bankers 
Association, to be held in the Multno- 
mah Hotel in Portland,.Ore., October 
10-11 features the following program: 


Oct. 10: 9:00 a.m. 


“Relations With People—Our Selling 
Job”—Thoburn Mills, President, Trust 
Division, A.B.A., Vice President and 
Trust Officer, National City Bank of 
Cleveland. 


“Value of Trust Conferences’—Joseph 





H. Wolfe, Deputy Manager and Secre- 

tary, Trust Division, A.B.A. 
Address—Evan M. Nelsen, Treasurer, 

Boeing Airplane Co., Seattle. 

Oct. 10: 2:00 p.m. 


“Economic Outlook” — Herbert A. 
Leggett, Vice President, Valley National 
Bank, Phoenix. 

PANEL ON INVESTMENTS 
R. O. Kwapil, Vice President and 
Senior Trust Officer, First National 
Bank of Nevada, Reno, Leader. 
Oct. 11: 9:00 a.m. 
“ABC’s of Employee Benefit Plans” — 








Th KANAWHA VALLEY BANK 


CAPITAL 


$1,500,000.00 


SURPLUS $2,500,000.00 


Member Federal Reserve System 


CHARLESTON 26, 


WEST VIRGINIA 


MEMO TO LAWYERS: — We have been building 


with the Magic Valley for 90 years... 


offering complete trust services for 


corporations and individuals. 








Frederick H. Torp, Hart, Spencer. Me. 
Culloch, Rockwood and Davies. 
land, Ore. 


“Operating Branch Trust Offices’— 
George W. Herman, Trust Office:. Se. 
curity-First National Bank of Los Ap. 
geles, Pasadena. 


{ ort: 










“Timber Industry’—James L. Buck. 
ley, Vice President, Georgia-Pacific Cor. 
poration, Portland, Ore. 








Oct. 11: 2:00 p.m. 


“Farm and Ranch 
Trusts” —Edgar T. Savidge, 
Manager and Secretary, 
Commission, A.B.A. 

“Handling Businesses in Trust” 
Ralph B. Stratford, Resident Partner, 
Haskins & Sells, Portland, Ore. 

“Management of Real Property in 
Estates and Trusts’—Charles H. Ols. 
wang, Vice President, National Bank of 
Commerce of Seattle. 

A AR A 


Lawyers Commend Bank 
Advertising 

The advertising of trust institutions 
that frequently appears to support the 
position of the lawyer was again given 
favorable attention in the June Un- 
authorized Practice News, published by 
the American Bar Association. 
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St. Louis Union Trust Co. was cited 
for its support of a week-long “Law in 
Your Life” program sponsored by that 
city’s Bar Association. The program in- 
cluded a radio dramatization of a trial 
and demonstration trials in the Civil 
Courts Building. The trust company was 
also commended for a series of 
paper advertisements emphasizing the 
importance of legal services — how only 
a lawyer knows when brevity in a will 
should be sacrificed for clarity, what to 
do about joint ownership or the marital 
deduction. 








news- 








Republic National Bank, Dallas, was 
mentioned for ads entitled, “Is Your Will 
Up-to-date? See Your Attorney,” and 
for an informative bulletin, “You and 
Your Attorney.” 

Fort Worth National Bank 
stressing “Listen to the Advice of Your 
Attorney” and “Only the professional 
training and experience of your attorney 
can protect you and your family from 
the evils of a will that is not a pre 
cise legal expression of your wishes,” 

First National Bank, Fort Worth, has 
been circulating a useful table called an 
“Estate Gift and Income Tax Esti- 
mator” which directs the reader to con- 
sult his lawyer on various matte! 

First National Bank, Dallas, dist: butes 
a pamphlet, “Why Our Officers Do Not 
Draw Wills.” The reader is advised to 
consult his attorney, and “consult him 
frst.” 
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TRUST BUSINESS HAS GROWN UP AND IS ENTI- 
TLED to be governed by grown-up rules of 
law, Daniel G. Tenney, Jr., told the Amer- 
ican Bar ASSociation's Real Property, Pro- 
bate and Trust Law Section at its annual 
meeting in July. Only an abuse of powers 
by the trustee should entitle the benefi- 
ciaries to complain, Mr. Tenney declared, 
but if such abuse is established the bene- 
ficiaries should be restored to where they 
would have been but for the breach of 
trust — neither more nor less...The lawyer 
as the heart of the estate planning team 
has the responsibility of keeping himself 
informed in this area, observed Harrison 
F, Durand. In meeting this challenge the 
attorney must collaborate with the non- 
lawyer groups which have a legitimate in- 
terest in estate planning...In another ad- 
dress William K. Stevens declared that the 
1954 Code rules seeking to tax parents 
with the income of trusts created by 
others for the support of their children 
will lead to confusion and litigation 
reminiscent of that following the Clif- 
ford case, unless corrective legislation 
is enacted...These papers, aS well as the 
other Proceedings of the Probate and Trust 
Law Divisions, are published herein. 


SYNTHETICS SUPPLEMENT RATHER THAN DIS- 
PLACE "Natural" Building Materials such as 
wood, clay, cement or gypSum and large 
gains are anticipated for both under pres- 
sure of the ground-swell in population. 
This appraisal, by top officials of Na- 
tional Gypsum Co., is detailed in the 
special Investment Seminar report at p. 

820 which touches on the different kinds 
of Obsolescence: wear-out, destruction, 
technological, location changes and 
changes in living patterns. 


INSURANCE COMPANIES SELLING VARIABLE AN- 
NUIT’ POLICIES do not come under the jur- 
isdiction of the Securities and Exchange 
Comission, Federal Judge Robert N. Wilkin 
Tulei in Washington on Sept. 3. In effect 
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the decision means that Congressional ac- 
tion is required if insurance companies 
offering variable annuities are to be reg- 
ulated as securities dealers. The S.E.C., 
which is expected to appeal the case, con- 
tends that the variable annuity plan, un- 
der which premiums are invested in stocks 
and payment of the annuity varies with 
their value, constitutes the sale of 
securities. 


ESTATE TAX RELIEF FOR SMALL BUSINESSES 
would be afforded under HR 7600, on which 
the House Ways and Means Committee plans 
to hold hearings. The bill would permit 
proprietors, small partnerships and close- 
ly held corporations income tax deductions 
up to 10% for purchase of estate tax anti- 
cipation certificates, and allow install- 
ment payment of the tax over 10 years. 


INFLATION CONTROL BY LAW, or by manipu- 
lation from Washington, appeals strongly 
to those who would make it illegal to 
have fires, accidents, floods or poverty. 
But nature — including the human variety 
— just won't cooperate, So Someday we may 
have to learn to cooperate with its laws, 
such as that of supply-and-demand, as in 
money chasing goods or vice-versa. And 
Simple addition, which teaches that if the 
component costs of making and distributing 
a product (even the cost of wages) are in- 
creased, so is the cost of the product. 

As business makes bigger grants to educa- 
tion, it might suggest primer courses in 
Economics. Lesson one might be that most 
political representatives, like labor 
union bosses, do what is expedient. Since 
extended deflation is unpopular, it is 
logical to expect Congress to take up any 
Spending slack left by public purse-tight- 
ening, even if it is inflationary; which 
it is. If a fair and productive "control" 
of consumer over-spending is desired, why 
not adopt the sales tax as an automatic 
"governor" on inflationary buying? 


GOVERNMENT — MAINLY FEDERAL — DOMINATES 
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the economic scene now and for the fore- 
seeable future, with its vast spending — 
over $70 billions this year. — It still 
isn't popular to shoot Santa Claus and he 
still gets a lot of letters;but the cross- 
currents now at work may cause major re- 
alignments politically. For one thing, 
voters are confused by changes in ground 
rules in the middle of the game (a la 
Supreme Court decisions). For another, 
they have no visible alternatives: both 
major party leaderships look much alike 
and "liberal," which means particularly 
liberal with tax money as well as rights 
to "choose your partners." But our now 
predominantly 'middle-class' citizenry, 
with widespread ownership of homes and 
other property, is showing signs of con- 
servativism in a desire to protect those 
interests. They may even demand a more 
than nominal tax cut in the next Congress. 


TAX CONSEQUENCES OF GIFTS TO MINORS 
under the recently widely adopted Model 
Act are fairly well settled with the is- 
Suance last month of Revenue Ruling 57- 
366. The value of property transferred by 
the donor to himself as custodian for a 
minor is held includible in the donor's 
estate if he dies before the minor attains 
21...-Previous rulings had declared that 
such transfers are completed gifts quali- 
fied for the annual gift tax exclusion, 
and that the income therefrom, to the ex- 
tent used to discharge the legal obliga- 
tion to Support the minor, is taxable to 
the person so obligated even though he is 
not the donor or custodian. 


DIVESTMENT IS STEALING SOME LIMELIGHT 
from the Diversification fans. It never 
seemed quit sanitary or thermally ef- 
ficient to sell Coal & Ice from the 
Same warehouse, but it did make seasonal— 
and diversification- sense. But when there 
comes a corporate marriage of a paint 
maker and shipbuilder, or a chemical com- 
pany and billboard agency, the unsophisti- 
cated investor does wonder where this "all 
things to all people" is leading......... 
Perhaps we didn't notice it before, but 
there appears to be a nascent rash of 
Divestment in some of the best corporate 
circles. American Typefounders’ (now Day- 
strom) sale of its type business to allow 
concentration in electronics, Western 
Union's sale of its cable operations, U.S. 
Rubber's sale of its wire manufactory, 
Square D Co.'s sale of its aircraft in- 
Strument division (as alien to its basic 
lines) were followed by such sales as: 
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Fairbanks, Morse power=mower facilities 
to Root Mfg. 

White Sewing Machine automatic washers 
to Bettcher Mfg. 

Motor Products' "Deepfreeze" division 
plant to Craft Mfg. 


Raytheon has relinquished its interest in 
Datamatic to its partner Minneapolis- 
Honeywell, and now Lehigh Coal & Naviga- 
tion is selling some rail properties to a 
subsidiary of Central R.R. of N. J. Ap- 
parently it has been found that diversity 
may divert not only the consumer but the 
management's ability and the machine's ef- 
ficiency......eAnother form of Divestment 
is occasioned by geographical considera- 
tions and greater efficiency. Kroger Co., 
in 1931 a 5,138 grocery-store chain (which 
sold $244 million) now sells over $1.6 
billion a year from 1,450 larger super- 
markets. Food Fair Stores recently sold 
their Atlanta and Chattanooga properties 
to Colonial Stores, headquartered in At- 
lanta. A good merchant clears out his slow 
or loss items and more smart corporations 
are doing the same. 


TRUSTEES REMAIN CONFIDENT OF LONGER-TERM 
BUSINESS OUTLOOK but are pursuing a gener- 
ally passive stock purchase policy, be- 
cause of best bond yields available in 75 
years and desire to watch whether any soft 
Spots in the business picture develop into 
sore spots. Consensus of some of the lead- 
ing New York City trust institutions ap- 
pears at page 928. 


ONLY 14 OUT OF 1604 new profit-sharing 
and pension or annuity plans were disap- 
proved for tax qualification by the In- 
ternal Revenue Service in the quarter 
ended June 30. Of the approved plans 672 
were of the profit-sharing type...Employer 
contributions to private pension and wel- 
fare funds in 1956 were $5,743,000,000, 
more than 8% over the previous year, ac- 
cording to the Department of Commerce... 
Total assets of trusteed pension funds 
in the United States at the end of 1956 
had a book valuation of $16.6 billion. Net 
increase during year was $2.4 billion, 

a healthy 16.9%. Details at p. 930. 


ESTATE PLANNING AS WELL AS INVESTMENT is 
becoming a major interest of more invest- 
ment clubs, according to press reports. 
This is not confined to clubs of the pre- 
dominantly elderly but includes members in 
under=-50 groups and in the higher tax 
brackets. This development indicates a new 
area for estate planning talks by experts. 
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HE “MIRACLE MATERIALS” DEVEL- 
"ana in recent years by chemical, 
metal, paper and other pioneering com- 
panies have a host of interesting possi- 
bilities in the Construction field, and 
many have proven their worth and 
efficiency, but to assume that the House 
of Tomorrow will be mainly synthetic is 
to reckon without the economics of 
building costs and depreciation. The 
greatest “miracles” are still the products 
of nature, adapted and improved by 
modern technology. 


Plastics have shown amazing versatil- 
ity of usage — being molecularly con- 
structed to provide properties basic to a 
particular purpose — but it now appears 
that their place in building will not be 
economically competitive with the “nat- 
ural” materials where volume or cost 
factors are predominant. The same ap- 
plies in general to the metals and sili- 
cates, however, for although alloys are 
widening the range of applications, cost 
is high relative to such materials as 
wood, fibrous minerals like gypsum and 
asbestos, and the clays and cements. 


Man-made materials are not so much 
substitutes for the “natural” or con- 
ventional materials as they are comple- 
ments, giving variety and adaptability 
to the home or commercial building as a 
more attractive and easier place in which 
to live or work. Shelter, like food, is a 
primitive need of mankind, but new di- 
mensions have been added constantly to 
provide a more protective and attractive 
epidermis for both man and machine. 
Housing expenditures, translated into 
terms of rental value ($33 billion in 
1956) to compare with other personal 
consumption spending, are second only 
to Food purchases of $86 billion and 
to the variegated operating costs of the 
household — ranging from appliances 
and furniture to stationery and utilities 
— totalling $36 billion, according to 
Department of Commerce statistics. 

Against this comprehensive back- 
ground — and the socio-political ideal, 
or appeal, of “a decent home for every 
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Dynamic Tudusty..... 
HOUSING and BUILDING MATERIALS 


Panel Interview with 
Melvin H. Baker, Chairman 


and Charles E. Masters, Vice President for Finance 


NATIONAL GYPSUM COMPANY 


American family” — the following 
panel members heard Messrs. Baker and 
Masters, as guests of TRUSTS AND 
ESTATES magazine on July 3lst, draw a 
panoramic picture of prospects for 
building materials and for the National 
Gypsum Company: 
Robert Barker, Investment Officer, 
Chase Manhattan Bank, New York. 
Ashley Brown, Sr. Investment Officer, 
Bankers Trust Co., New York. 
Elmer Coffeen, Investment Officer, 
Guaranty Trust Co., New York. 
Roland Mahood, Assistant Secretary, 
Marine Midland Trust Co., New 
York. 
Dr. George Cline Smith, Vice Presi- 
dent & Economist, F. W. Dodge 
Corp., New York. 


William W. Wilcox, Assistant Trust 
Officer, Hartford (Conn.) National 
Bank & Trust Co. 

While the expectations of rising pros- 
perity “from here to eternity” require 
some salting, there is a lot of strength 
in the grass-roots demands of popula- 
tion-plus-education, as the family-forma- 
tion increase will require more housing 
materials from year to year for the 
better living to which more millions have 
become accustomed. 


More Money 


Tightness of mortgage money has un- 
doubtedly been a depressing factor in 
new home starts, and even normal re- 





placement of obsolete buildings will be 
slowed until easier credit prevails, but, 
by the same token, the industry expects 
its larger expenditures in coming months 
ior residential modernization, and com- 
mercial and public construction should 
remain active. 


Economic conditions, especially em. 
ployment, greatly influence the number 
and price range of home starts. Mr. 
Baker anticipated a pick-up in °58, and 
as money becomes more available, a 
move into the 1.3 million range by 1960. 
Dr. Smith remarked that recent up- 
ward revision of BLS surveys indicated 
the 1 million figure would be exceeded 
this year, with larger floor area and 
higher pricetags as family size and liv- 
ing standards rise. 


Translating this into company terms, 
for every 100,000 new homes about $15 
million additional sales can be expected 
for National Gypsum. Chairman Baker 
estimates that some of their products 
go into one-third of all house starts east 
of the Rockies, and a total of $1,000 of 
National Gypsum materials 
used in the average house. 


may be 


Normal obsolescence is expected to 
require 7 million house replacements in 
the next ten years (46% of all houses 
in the U. S. are over 30 years old), and 
at least that many more will be needed 
for homes destroyed by fire, flood, etc. 





Supply line for six tidewater mills — one of three new 18,000 ton diesel ships takes 0 
gypsum from Halifax deposits of National Gypsum Co. 
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And what has escaped most people’s 
realization is that increased longevity 
alone will call for a million more homes 
in the coming decade. 


The main difficulty in projecting new 
Construction activity has been the 
“political economy”: conventional 
financing has levelled at about 600,000 
a year since 1950, the variation coming 
in the government-financed area, ac- 
cording to Dr. Smith. The popular ap- 
peal of “better housing,” added to the 
facility of building to generate activity 
quickly over a broad area, makes it an 
increasingly likely candidate for “public 
works” or money-control activities of 
the government, especially in “balanc- 
ing” or shoring up the national econ- 
omy. 


More People on the Move 


Family formations (non-farm) are 
running at the annual rate of 1.2 mil- 
lion now, with an ascending rate seen 
for years ahead. This will “tend” to 
create an even greater market for build- 
ing materials of all sorts — given high 
level prosperity. And of growing im- 
portance is the change in living patterns 
brought about by high wages and em- 
ployment, shorter work-weeks, millions 
of retired pensioners, and emphasis on 
health, comfort and convenience. 


Nine million families per year are 
moving to new places, say the statis- 
ticlans, yet vacancies — most numerous 
where growth is fastest — are not con- 
sidered out of line, mainly because they 
occur in retrogressive sections or ob- 
solete, poor-facility buildings. The 
Exodus to Suburbia has been a trek of 
notable proportions, but it takes on real 
significance to the new housing field 
by accounting for almost half of all 
building in °56, or twice the proportion 
of suburban to total population. 


America is on the move establishing 
itself in new localities, with noticeable 
trend to water and balmier climates, 
either for retirement or residence, for 
vacation or weekend, bringing demand 
for construction that insulates better and 
which emphasizes leisure or outdoor 
living. More people, it seems, are spend- 
ing more time in more homes (even 
though this would never be noted on 
our highways) and learning to demand 


more attractive and comfort-making 
homes. 


The trend to private homes, which 
brought us from ratio of 60% private to 
40% multi-family dwellings in the ’30’s 
to 90° to 10% today, is meeting some 
reversc currents as many areas are so 
built up as to make single-family units 
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High calcium lime produced at Bellefonte, Pa., and two other plants of National Gypsum Co. 
is sold to steel, chemical and other industrial customers. Two dolomitic lime plants in Ohio 
supply finishing lime to construction industry. 


unfeasible, while their cost is also higher 
for water, sewer, road and other facili- 
ties. 


Only the Best Will Do 


The same comfort-factor is also be- 
coming more widespread in business 
and industrial construction or re- 
modelling. The bare slab or brick in- 
side wall of the factory is being covered 
by a clean finish and color, and sound- 
proofing is toning down complaints and 
toning up efficiency in both types of 
buildings, as is the once-upon-a-time 
luxury of Air-Conditioning, plus the 
acoustical and insulating materials that 
go with them. And along with all the 
new “fringe benefits” of modern con- 
struction go the old standbys — the 
cement and steel and brick of foundation 
and walls, the fireproofing materials and 
other precautions, the glass and weather- 
proofing. 


The search goes on in two main di- 
rections, sometimes in conflict, between 
more satisfying living and working en- 
vironment, and the most economical or 
efficient. And that is where the low-cost, 
readily moldable or adaptable materials 
have the advantage, so long as the re- 
sults of constant application, study and 
new “alloy” techniques keep apace of 
the advances in man-made goods. 


Political Forces Potent 


City rehabilitation is fast becoming 
a large-scale factor in the building in- 
dustry, with its socio-economic implica- 
tions. On one hand, property owners 
find it increasingly necessary to join in 
major projects to stop business losses to 
outlying shopping centers and suburbs 


—where transportation and parking are 
made convenient. Municipalities that 
stand to lose a good share of tax-paying 
capacity by this route are also interested 
parties. Citizen movements like ACTION 
(American Council to Improve our 
Neighborhoods) are further encourag- 
ing and contributing to this rehabilita- 
tion. 


Industry movement, either wholly or 
by new regional plants, is having its 
effect, while auto Thruways, both local 
and national, are only beginning to 
make their bulldozing influences felt. 
And on top of this is the political appeal 
of “slum-clearance” which bids fair to 
become a “balancing” factor when the 
economy needs a “shot in the arm.” 


Buffalo was mentioned as but one of 
56 cities with major rehabilitation pro- 
jects under way, ranging from block-by- 
block conversion to rebuilding of whole 
areas, such as Pittsburgh’s revamped 
“Golden Triangle.” 


The Gypsum Story 


Mr. Baker founded the National 
Gypsum Company in 1925 and started 
from scratch with these four objectives: 


1. Supply markets on a competi- 
tive basis with emphasis on location 
factors to reduce high shipping costs. 


2. Create a basic product for which 
there is, or will be, a good appetite, 
and anticipate accessory products for 
that clientele. 


8. Attain volume to integrate ma- 
terial and processing facilities. (In 
this case it has ranged from making 
the paper stock for gypsum board to 
leasing 18,000 ton ships to transport 
gypsum to fabricating plants.) 


(Continued on page 922) 
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Proceedings of American Bar Association 


PROBATE AND TRUST LAW DIVISIONS 


Rt THE FIRST TIME IN ITS HISTORY, 
the Section of Real Property, Pro- 
bate and Trust Law held its annual meet- 
ing on two continents. Participating in 
the American Bar Association’s trans- 
atlantic 80th conclave, the Section con- 
vened July 12 at The Waldorf-Astoria 
in New York and reassembled July 26 at 
the Grosvenor House in London. 


In the absence of Section Chairman 
Edward C. King, who left in June to 
spend a year teaching at the University 
of Ankara in Turkey, Vice Chairman 
Joseph Trachtman of New. York opened 
the first session with the appointment of 
the Nominating Committee consisting 
of William A. Lane of Miami as Chair- 
man, Edward B. Winn of Dallas and 
Millard Vandervoort of Battle Creek, 
Mich. He then called on Paul E. Basye 
of Burlingame, Calif., to preside over 
the morning program which was devoted 
to subjects in the domain of the Real 





EDWARD C, KING JOSEPH TRACHTMAN 


Property Law Division, of which he is 
the Director. 


The afternoon session of the 12th was 
presided over by the Directors of the 
Probate and Trust Law Divisions, J. 
Stanley Mullin of Los Angeles and Carl 
F. Schipper, Jr., of Boston, respectively. 
In the first paper, Paul E. Iverson of 
Los Angeles described the situations in 
which courts have recognized “Construc- 
tive Trusts in Probate Proceedings.” He 
was followed by Harrison F. Durand of 
New York who made a plea for “The 
Lawyer as Quarterback in Estate Plan- 
ning.” 

The uncertainties surrounding the 
“Taxation of Parents on Trust Income 
Paid to Children” were explored by Wil- 
liam K. Stevens of Chicago. A paper by 
Daniel G. Tenney, Jr., of New York on 
“The Trustee, the Stock Market and the 
Measure of Damages” for improper in- 
vesting closed the New York phase of 
the program. 


At the London meeting, presided over 
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PAUL E. BASYE 


J. STANLEY MULLIN 


by Mr. Trachtman, R. E. Megarry, Q. 
C., Lincoln’s Inn, gave an account of the 
“Public Control of Land” in England, 
which will be included in Part II of the 
Proceedings. In the other address. Ed- 
ward F. George, Esq., presented a pic- 
ture of the “The Bread and Butter Prac- 
tice of the Average Solicitor” with par- 
ticular reference to conveyancing, wills, 
estate administration and trusts. 


The officers for 1957-58, elected in 
New York, are: 

Chairman: Joseph Trachtman, New 
York 

Vice Chairman: J. Stanley Mullin, Los 
Angeles 


Secretary: William R. Dillon, Chicago 


Asst. Secretary: P. Philip Lacovara, 
New York 


Vice Chairmen and Divisional Direc- 
tors: 


Real Property: Paul E. Basye, Bur- 
lingame, Cal. 


Probate: Joseph Pennington Straus, 
Philadelphia 


Trust: Carl F. Schipper, Jr., Boston 


Section Delegate to House of Dele- 
gates: William A. Lane, Miami, Fla. 


New Council Members: Miss Laura 
Andreas, St. Louis (1961) ; Allison Dun- 
ham, Chicago (1961); Harrison F. Du- 
rand, New York (1959). 


The proceedings of the Probate and 
Trust Law Divisions, as well as por- 
tions of Mr. George’s London paper, 
are published herein, at pages 824-919. 





J. P. STRAUS CARL F. SCHIPPER, JR. 


Rhyne Heads Bar 


The youngest lawyer ever to head the 
American Bar Association since jis 
founding in 1878, Charles S. Rhyne, 45, 
became its 8lst President on July 30, 
1957. Mr. Rhyne, who has been with 
the Washington, 0 : 

D. C. firm of 
Rhyne, Mullin, 
Connor & Rhyne 


since graduating 
from George 
Washington Uni- 





versity School of 
Law in 1937 and 
is now a_ senior 
partner, is recognized as one of the na- 
tion’s top authorities on municipal and 
aeronautical law. 


The new President of the ABA is a 
former president of the District of Co- 
lumbia Bar Association and past chair. 
man of the American Bar Association’s 
House of Delegates, the governing 
body of the 90,000-member ABA. He 
has served either as a member or chair- 
man of more than 20 working commit: 
tees of the Association. 


CHARLES S. RHYNE 


Speaking at the closing Assembly ses- 
soin at the London meeting, Mr. Rhyne 
outlined a six-point program of Associa- 
tion activity during the coming year 
under the following headings: 

Increased Bench and Bar prestige 

Service to the “grass roots” lawyer 


Development of a Federal Legislative 
Program 


Increase membership past 100,000 


Create legal machinery to achieve 
peace under law 


Draft adequate legal rules in atomic 
energy field. 


A A A 


LAWYER DONATES CONTESTED LEGACY 
TO CHARITY 


Six years of litigation over the will 
of Eleanor Morgan Satterlee, grand- 
daughter of J. Pierpont Morgan, ended 
with its recent admisison to probate in 
full. Objections against the residuary 
clause in favor of the testatrix’s attor- 
ney-executor, Sol A. Rosenblatt, were 
withdrawn. New York County Surrogate 
Cox announced that Mr. Rosenblatt 
would turn over his inheritance of about 
$200,000 to two charitable organizations. 


A A A 


@ Ten scholarships at Southern Meth- 
odist University have been awarded for 
next year from the fund set up under the 
will of the late Walter B. Williams, Dal- 
las banker and businessman. First Na- 
tional Bank in Dallas is the trustee. 
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Tae TRUSTEE, THE STOCK MARKET 


AND THE MEASURE OF DAMAGES 


ANY OF THE FUNDAMENTAL CON- 
M cepts underlying our law on the 
investment responsibility of trustees 
were formulated in an era when, by 
modern standards, trustees were ama- 
teurs and when investments that were 
considered proper for trust funds could 
not appreciate significantly. In those 
days common stocks were generally re- 
garded as too speculative for inclusion 
in trust funds, and the trustee of the 
average trust was as likely as not to be 
a member of the family or some other 
person who could not devote full time 
to trust matters even if he had the 
experience and know-how to do an effi- 
cient job. In addition, trusts were looked 
upon primarily as a means for safe- 
guarding income beneficiaries against 
their own improvidence or spendthrift 
characteristics, and also for conserving 
for the third generation the inheritance 
that the second generation might tend 
to dissipate if given a free hand. 


These general lines of thought result- 
ed all too often in giving the trustee 
little or no discretion in the investment 
of the trust estate and penalized him 
severely if he departed from the con- 
servative standards of that day. The 
trustee’s investment responsibility was, 
in reality, regarded as consisting mere- 
ly of the duty to safeguard the dollar 
value of the trust estate, while provid- 
ing the income beneficiary with a steady, 
unchanging return. An_ enterprising 
trustee who saw his duty as including 
an attempt to increase the principal and 
the income might find himself held to 
have breached his trust, and liable there- 
fore as a guarantor of the trust estate. 


This focus on the preservation of the 
dollar value of the trust colors the mod- 
ern rules relating to the trustee’s invest- 
ment duty and his liability in damages 
for any breach of this duty. Often these 
outmoded patterns of thought and the 
precedents of a different era plague to- 
day’s trustee and today’s beneficiaries. 
Although the cases decided during the 
last thirty years or so have, to some ex- 
tent, modified the old rules in order to 
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reflect changed legal and financial con- 
cepts, these cases deal almost exclusive- 
ly with trusts administered in the de- 
pression. As a result, they are of little 
help in adapting the old rules for use 
in today’s vastly different times. To- 
day’s experienced professional trustees, 
endowed with considerable discretionary 
powers and operating in an era of infla- 
tion, must all too often chart their course 
by rules and concepts developed chiefly 
for amateurs acting in quite different 
times and for quite different purposes. 


Three Pertinent Developments 


The past quarter of a century has seen 
three important developments, in partic- 
ular, that have a considerable bearing 
upon the modern trustee’s responsibility 
and differentiate it from that of his 
predecessor. 


The first of these has been the steady 
depreciation in the purchasing power 


of the dollar. 


The second is the fact that many mod- 
ern trusts were created for tax reasons 
and not simply to protect the remain- 
dermen against the champagne tastes of 
the income beneficiary, or to protect 
the latter against himself. 


Lastly, the professional trustee has 
become predominant in the field of trust 
administration. By this term I mean 
primarily the corporate trustee, but it 
includes as well the experienced indi- 
vidual who can devote considerable 
time to trust administration and has at 
his disposal vast reams of expert analy- 
sis of the security markets. 


These developments have undoubtedly 
influenced the change in judicial and 
legislative thinking in the field of trust 
investments. They have unmistakably 
had, and will continue to have, a signi- 
ficant effect upon settlors and testators. 
The law governing a trustee’s invest- 
ment duty as well as the measure of 
damages for its breach should be evalu- 
ated in terms of and with due regard to 
these developments. 


Certainly the new attitude toward 


common stocks as trust investments re- 
flects these three developments. Today 
most testators and settlors realize the 
merits of carefully selecting an experi- 
enced full-time trustee, and then giving 
that trustee broad discretionary invest- 
ment powers, including the power to in- 
vest in equities. Even where the terms 
of the trust do not expressly enlarge 
the area of investment, legislatures and 
courts have almost uniformly moved in 
the direction of liberalizing trust invest- 
ment powers to include common stocks. 
Just as this change in the concept of 
trust investments reflects the fact that 
an inflationary spiral undermines the 
purported safety of traditional invest- 
ments (which merely preserve the dol- 
lar value of the corpus and provide a 
fixed income for the life beneficiary), 
it reinforces the desirability of having 
an experienced full-time professional 
trustee for the reason that the stock 
market is no place for the inexperienced, 
part-time investor. 


With the emergence of common stocks 
as a permissible trust investment the 
rules governing a trustee’s responsibility, 
which were formulated when authorized 
investments could not appreciate sub- 
stantially, may be changing accordingly. 
The very developments that produced 
this change in the concept of trust in- 
vestments may also be new guideposts 
for measuring the trustee’s performance. 
Where once it was considered imprudent 
in many quarters for a trustee to in- 
vest in common stocks, an important 
question today is whether or not it may 
be imprudent not to do so. If it is, can 
damages for failure on the part of a 
trustee to invest some substantial part 
of the trust estate in common stocks be 
measured with fairness to.abeneficiary 
and trustee alike? Is it practicable—and 
fair—to surcharge a trustee for failure 
to make a “profit” and maintain the in- 
come beneficiary’s purchasing power, 48 
well as the remainderman’s, throughout 
a period of inflation? 


If liability is to be imposed upon 
trustees for failure to invest in or to 
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retain common stocks, or for any other 
breach of trust involving common stocks, 
the very nature of equity securities and 
their potential fluctuations in value 
offer the promise of real drama and also 
suggest the greatest caution in laying 
down general rules of responsibility and 
liability in connection therewith. Any 
extension of the trustee’s liability may 
demand greater precision in the defini- 
tion of his duty. Both “prudence” and 
“imprudence” could perhaps be clarified 
upon re-examination, and these terms 
are used hereafter in this paper with 
reservation. 


General Considerations 


It goes without saying that if the 
trustee has no euthority to invest in 
common stocks, by virtue of the terms 
of the trust or the applicable law, he 
breaches his investment duty if he does 
so. As is true of any investment which 
he is not authorized to make, the trus- 
tee acts at his own peril.’ The fact that 
he acted in good faith and after care- 
ful consideration does not affect his lia- 
bility although, as we shall discuss later, 
this may have an important bearing on 
the measure of damages. 


It is equally well established that if a 
trustee acts within the authority con- 
ferred upon him by the trust instrument 
or applicable rules of law and acts in 
good faith, prudently and with proper 
care, he cannot be held liable for any 
consequences of his act even if he might 
have done considerably better had a 
different course of action been taken.? 


These, then, are the two extremes that 
mark the area of trust investment re- 
sponsibility. 

Because a further distinction seems to 
be significant in the minds of courts 
and commentators, this is perhaps an 
appropriate point at which to draw it, 
that is, to draw a distinction between 
two important types of breach of trust. 
It is debatable whether there is in fact 
any difference in degree between the 
two types, but a line can be drawn, has 
been drawn and therefore must be noted 
with due deference. On the one hand, 
there are those trusts in which the trus- 
tee’s investment duty is restricted very 
narrowly and is so precise that when he 
Violates this duty there is no uncertainty 
as to what investment he should have 
made or retained. On the other hand, 
there are the trusts giving the trustee 
such hroad investment powers that when 


__. 


'2 Scott, Trusts §210 (2d Ed. 1956); Restate- 
ment. Trusts §210 (1935). 


*2 Scott, Trusts §204 (2d Ed. 1956); Restate- 
ment, Trusts §204 (1935). 
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he has breached his trust it is not en- 
tirely certain which investments the 
trust should have contained. Typically 
the difference is between a trustee di- 
rected to buy a named stock who buys 
another, and the trustee who is author- 
ized to invest in any stock but who is 
negligent in selecting the one he buys. 
Both have breached their investment 
duty and are liable, but the imposition 
and measure of damages may be more 
rigid in the first case than in the second 
—as will be seen in conjunction with 
our discussion of measurement of dam- 
ages for breach of trust.® 


One other obvious principle of trust 


law should be disposed of. A beneficiary 
who, with knowledge of the relevant 
facts, has consented to an improper in- 
vestment may not recover his loss from 
the trustee.* In considering the areas of 
investment responsibility and conse- 
quent liability of a trustee, we shall as- 
sume that the beneficiaries are not 
estopped to recover for any breach of 
trust that can be proved. 


With these basic rules carefully 
anchored in place, let us examine di- 


3E.g., Matter of Talbot, 296 P. 2d 848 (Cal. 
App. 1956); Hopkins v. Loeber, 74 N.E. 2d 39 
(Ill. App. 1947). 


42 Scott, Trusts §§215, 216 (2d Ed. 1956). 























Symbol of the City that Grew 


Three decades ago—in 1927 —the city fathers laid the 

cornerstone of today’s Los Angeles City Hall. They picked the 

site with sentimental satisfaction. Here, in 1858, had stood 

another City Hall—a modest, one-story adobe for the officialdom 
of a sleepy pueblo. And they picked the site with rare foresight, 
too. Today, it is the hub of the Freeways, the focus of a 

Civic Center project monumental in concept. And the City Hall, 
towering 425 feet into the sky, encompassing 20 acres of 

floor space, stands as the city’s most important building— 

a sentinel and symbol of the growth of a great metropolis. 


The City Hall’s completion came a quarter-century after 
Security-First National Bank established its Trust Department 


in 1903. Over the years since, 
more and more Southern 
Californians have come to 
Think First of Security-First for 
competent Trust service. 


Head Office: Sixth & Spring Sts. 


Telephone MUtual 0211 


TRUST DEPARTMENT 


ECURITY- FIRST 


NATIONAL BANK 


OF LOS ANGELES 
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rectly the two-fold nature of investment 
responsibility in the light of modern- 
day considerations and standards. 


The first aspect of the subject is re- 
sponsibility—perhaps “duty” is a better 
word. Has the modern trustee, given 
the authority to do so, any duty to invest 
in common stocks? 


The second aspect is the measure of 
damages if the trustee has such a duty 
and fails to live up to it. What is the 
financial consequence, if any, to the 
trustee who negligently or imprudently 
invests more or less than he should in 
common stocks or, for that matter, in 
municipal bonds? 
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fiduciary services 
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Duty to Invest in Common Stocks? 


The central problem of the average 
trustee’s duty with respect to common 
stocks may be effectively introduced by 
stating three hypothetical cases, to wit: 

1) The trustee is directed to invest 
in the common stock of X Company. 
Conversely, he may have no power to 
sell common stocks delivered to him by 
the settlor. 


2) The trustee is directed to invest in 
“common stocks.” 

3) The trustee is given broad discre- 
tionary investment powers, including the 
power to invest a part or all of the trust 
estate in common stocks. 


The first case is the easiest. If the 
trustee fails to purchase (or retain) the 
stock of X Company, he has unquestion- 
ably failed in his duty and even the 
resultant damages, as we shall see, are 
readily measured.® 


The second case is easy in one sense 
only. If the trustee fails to invest in 
common stocks, he has breached his 
trust just as clearly as in the first case. 
Both trustees have bought what they had 
no power to buy, and are liable for any 
loss in what they bought. Both, more- 
over, have failed to buy what they were 
obliged to buy. It is when we come to 
assess the consequent financial liability, 
as we shall later in this paper, that we 
run into some difficulty. 

The third case is the most typical and 
the most difficult. What is the trus- 
tee’s duty in the selection of invest- 
ments? What liability does he face when 
he decides to invest the entire trust es- 
tate in tax-exempt municipal bonds, let 
us say, or to invest the entire fund in 
common stocks or to invest a propor- 
tion in each? Should he or must he con- 
sider the impact of inflation on the value 
of corpus and income, or is his invest- 
ment policy to be judged on an outdated 
“dollar basis”? These questions lie along 
the frontier of current trust law. Most 
of the answers lie beyond that frontier. 
Some of the questions have been raised 
by the authorities, but the paths to the 
answers are not clearly defined. 

Certain fundamental rules are clear. 
In deciding whether or not to invest in 
common stocks and in selecting particu- 
lar stocks for investment, the trustee 
must conform to the well-known stand- 
ard of the reasonably prudent man, 
which is often broken down into the 
duty to exercise ‘skill, care and caution. 
If the trustee is negligent, he is subject 
to liability. Not only must the trustee 

5E.g., Nola’s Estate, 3 mt 2d 326 (Pa. Sup. 


1939). 
®Restatement, Trusts §227 (1935). 


justify his investment policy as prudent 
but, of course, he must be acting in 
good faith, putting loyalty to the trust 
beneficiaries over his own interests, 
without self-dealing and without fraud, 
If he acts in bad faith he has breached 
his trust and is liable to surcharge for 
any loss.? In addition, the trustee must 
be impartial in his investments and un- 
less the terms of the trust or other ob. 
jective considerations justify his doing 
so, he must not favor one beneficiary 
over another, as by loading a trust with 
growth stocks at the expense of the in. 
come beneficiary, or conversely, with 
municipal bonds at the expense of the 
remainderman. 


A trustee pretty well knows whether 
he is in fact exercising due care and 
diligence and whether he is acting im- 
partially and in good faith. Objective 
definitions are not necessary for the 
most part because the trustee can largely 
rely on his own conscience. Certainly 
most corporate trustees have adopted 
procedures that assure each trust under 
their supervision a regular periodic re- 
view, continuing consideration of bene- 
ficiary needs, and the like, and the bene- 
fit of constant study and analysis of the 
economy and the stock market by train- 
ed experts. If these procedures are ad- 
hered to, the trustee need have no fear 
of liability on the grounds of negligence. 
If the trustee avoids situations of divided 
loyalty on the one hand and is scrupu- 
lously fair to all beneficiaries on the 
other, he knows that his actions cannot 
be challenged on the ground of bad faith 


or favoritism. 


However, other aspects of the duty to 
select those investments which meet the 
test of the prudent man are more difli- 
cult to apply. In any given case the 
trustee who is attempting to perform 
his duty to the income and principal 
interests with the use of maximum skill 
and caution must consider diverse op- 
posing considerations which different 
men will view as pointing to different 
conclusions. It is easy to get agreement 
that the trustee is not prudent when he 
speculates with the trust estate. But it is 
equally accepted that the trustee is not 
restricted to the safest investment. 
Again, some courts consider it impru- 
dent not te observe the cautious rule of 
diversifying the trust’s investments, but 
all are very vague as to what consti- 
tutes diversification and the general 
tendency is against treating lack of di- 
versification as imprudent per se.® 


TRestatement, Trusts §227, comment z (1935). 
83 Scott, Trusts §228 (2d Ed. 1956); Restate 
ment, Trusts §228 (1935). See note 19. infra 
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Whether and to what extent the pru- 
dent trustee is required to invest in 
common stocks is a question as to which 
experienced men may honestly differ. 
Certainly the trustee must put more em- 
phasis on the safety of his investment 
than the individual investor does and, 
in addition, the trustee is limited—un- 
like the individual—by the fact that the 
nature of the profitability of the invest- 
ment is crucial since growth and income 
go to different persons.? On the other 
hand, a trustee has no right to refrain 
from investing in common stocks (or 
even to hold down the extent of his 
investment in common stocks) simply 
to minimize his own liability should such 
investments turn out badly. To the ex- 
tent that a trustee does tailor his invest- 
ment of a trust estate by his own fears 
of personal liability, he is acting in bad 
faith. It is difficult, however, in view of 
the history of trust law on the subject 
of trustee liability, not to sympathize 
with trustees on this score. It is quite 
obvious that trustees cannot be expected 
to utilize their judgment and experience 
to the full, as, of course, they should if 
they are to be faced with liability for 
failing to measure up to some one else’s 
standard of prudence. 


Analogy to Other Discretions 


It is here that the nature of the trus- 
tee’s duty in the selection of investments 
demands re-examination and, perhaps, 
a new turn of phrase. Trustees are fre- 
quently given broad discertion in many 
areas, not alone with respect to invest- 
ments. The trustee may be given dis- 
cretion to invade principal for the bene- 
fit of the income beneficiary or even to 
terminate the trust, thus eliminating the 
remainderman’s interest entirely. He 
may have discretionary power to treat 
certain receipts as principal or income. 
All that is required of him in such cases 
is that he act in good faith, with care, 
and exercise his best judgment. If he 
does so, no one can “second-guess” him 
and have the critic’s own judgment sub- 
stituted for that of the trustee, at the 
trustee’s expense. Only if he has “abused 
his discretion”—something that strikes 
me as being far and away more serious 
than the cloudy offense of “imprudence” 
—can the trustee be called to account 
for his discretionary acts in fields other 
than the investment field. Ought not the 
Same standards be applied to the bona 
fide exercise of a discretionary power 
of investment? 


It may be that in the final analysis a 


ee 


*See Pennsylvania Co., Etc. v. Gillmore, 43 A. 
2d 667, 673 (N. J. Ch 1945). 
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court would not find a trustee “impru- 
dent” unless he had gone so far that the 
court could also say that he had “abused 
his discretion.” Perhaps the terms, as a 
practical matter, mean the same thing. 
I think not. It seems to me that there is, 
in fact, a marked difference in degree 
between these two terms, and that the 
conscientious trustee deserves to enjoy 
whatever comfort he can derive from 
the assurance that he must be found to 
have “abused his discretion” —not mere- 
ly to be called “imprudent”—before his 
exercise of that discretion can be effec- 


tively challenged. 


Most trustees today are hand-picked 
by the testator or settlor and even those 
trustees who are successors to original 
trustees have usually been selected by 
or approved by the trust beneficiaries. 
Presumably the selection has been made 
because of confidence in the trustee’s 
qualifications to serve the trust well. The 
trustee’s ideas of what is “prudent” in 
a given situation at a given time may 
fairly be assumed to coincide substanti- 
ally with those of the settlor or testator, 
who has given him free rein by the 
grant of broad discretionary powers. 
Save in the most extreme case, is it 
wise or proper or fair to permit any 
beneficiary to “second-guess” the trus- 
tee on matters of judgment? The inevit- 
able result of permitting such second- 
guessing must be to restrain the trustee, 
by the fear of inordinate penalty, from 
exercising freely the powers the settlor 
gave him and wished him to use freely. 


The trustee’s reasons for failing to 
invest in common stocks—or for selling 
those he has—may well be based upon 
a considered conclusion that stocks gen- 
erally are much too high and that a 
break in the market is much more likely 
than any substantial increase. A trustee 
ought not to be deterred from following 
his own best judgment on that score by 
any fear that hindsight may say he 
acted imprudently and must be sur- 
charged to the extent of the general 
market increase, just as though he had 
been directed to invest in common 
stocks and had failed to do so. 


A trustee’s decision to invest or re- 
tain virtually the entire trust estate in 
common stocks may stem from a thor- 
oughly considered and honest opinion 
that the market will inevitably surge 
higher and higher and that the value of 
the dollar will progressively cheapen. 
He should not be deterred from putting 
his own best opinion on this score to 
work, as the settlor would wish, by the 
fear that time will prove him wrong 
and that some judge, perhaps still in 


law school today, may in the future 
conclude that the trustee was imprudent 
and must be held responsible for the 
dollar loss resulting from such alleged 
imprudence. 

Most trustees today are in competi- 
tion for trust business. Their commis- 
sions, moreover, will rise and fall with 
the value of the trust estate and the 
income derived from it. They have 
ample incentive to perform well. There 
is little doubt that almost all discretion- 
ary trusts hold a substantial amount of 
common stocks because most trustees do 
deem it prudent to include a fair re- 
presentation of equity risk securities in 
their portfolios. It is submitted that 
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and 


THE VALUE OF 
ITS STOCK 


Why will the investing public value the 
stock of two strong corporations in the 
same industry at such violently different 
levels? One will sell for 75% of book 
value, the other for 225%. 


Every owner of a substantial interest in 
a closely held corporation is faced with 
uncertainty as to the value which will 
someday be placed on his stock for the 
determination of estate and gift taxes. 


The Internal Revenue Service warns in 
its regulation . . . “Often an appraiser 
will find wide differences of opinion as to 
the fair market value of a_ particular 
stock.” 


These wide “differences of opinion” can 
be costly to the stockholder since the 
burden of proof rests on him. The best 
protection is an authentic valuation 
which conforms to the tax regulations 
and can be supported by expert testi- 
mony if necessary. 


A valuation report which will stand up 
under critical review requires specialized 
techniques on the part of men who have 
distinctive experience and facilities in this 


field. 
MANAGEMENT PLANNING’S valuation 


reports are welcomed by stockholders, at- 
torneys, trust officers and taxing authorities 
as assurance of equity for all concerned. 
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nothing will be gained and a great deal 
could be lost by distilling out of a broad 
authority to invest in common stocks 
anything resembling a duty on the part 
of the trustee to do so. The results could 
be disastrous in a falling market if any 
trustee felt under a duty to maintain a 
substantial participation in equity-risk 
securities. 


Trustees will perform better and, I 
suggest, will make greater and more in- 
telligent use of the stock market, if 
they can feel confident (knowing that 
they have used due diligence, acted in 
good faith and applied their honest 
best judgment) that they are immune 
from liability for loss of investment or 
loss of profit. The dread of someone 
else’s ideas on what is “prudent” ought 
to be removed completely and perma- 
nently from the minds of today’s trus- 
tees—certainly where the settlor or test- 
ator has affirmatively given him broad 
discretionary powers and even where 
his powers are subject to the so-called 
“prudent man rule.” 


There is every likelihood that this 
view will be accepted by the courts. Eco- 
nomic history shows that it is impossible 
to say that at a given time it was both 
so certain that common stocks were a 
safe investment, and so clear that they 
were not overpriced, that the trustee 
should have invested in given securities. 
When skilled advisors differ, the courts 
are not likely to establish an absolute 
rule. 


In the final analysis, however, the 
trustee must make his decisions only 
after he has considered not merely the 
general financial future but the fact that 
his task as trustee does not stop with 
the preservation of the original dollar 
value.!° It extends as well to the pres- 


1eThe older view seems to have been that the 
trustee need not consider the possibility of appre- 
ciation in selecting investments, but in all proba- 
bility this was a by-product of the attitude then 
prevalent, that only speculative and therefore im- 
proper trust investments could produce any signi- 
ficant increase in the dollar value of the corpus. 
E.g., 3 Bogert, Trusts and Trustees §612; Matter 
of Woodin, 118 N.Y.S. 2d 465 (Surr. Ct. N. Y. 
Co. 1952). 


In Pennsylvania Co., Ete. v. Gillmore, 43 A. 2d 
667 (N. J. Ch. 1945), the trustee sought judicial 
instructions as to whether it had a duty to bene- 
fit the contingent remaindermen by selling tax- 
exempt bonds and realizing a $200,000 profit over 
par and cost. The income beneficiaries and the 
vested remainder interests opposed the trustee’s 
suggestion that he realize this profit and convert 
the proceeds, which constituted one-half of the 
trust corpus, into 2% government bonds, on the 
ground that their high income tax brackets made 
the exempt income very valuable. Held, that there 
was no duty to sell the tax-exempt securities. The 
court said that the trustee could not ignore the 
income tax consequences to the beneficiaries, and 
that there was no duty to augment the corpus 
unless both income and corpus beneficiaries were 
fairly treated. 


Compare Matter of Dwight, 204 Misc. 204 (Spec. 
T. Sup. Ct. N. Y. Co. 1952) in which a trustee 
who redeemed government bonds below cost in 


ervation of purchasing power, and he 
should feel free to buy, sell or retain 
common stocks as he, from time to 
time, believes in his discretion to be 
the best course towards that goal. 


The Measure of Damages 


The almost unlimited extent of pos. 
sible liability inherent in situations in- 
volving the improper purchase, reten- 
tion or sale of common stocks appears 
dramatically in a case of fairly recent 
vintage. In re Talbot’s Estate, 296 P. 2d 
848 (Cal. 1956). Because that case 
combines both a consideration of the 
responsibility of a trustee with respect 
to common stocks and the measurement 
of damages for failure to live up to 
that responsibility, a discussion of it 
may serve as a logical transition to the 
subject of measure of damages. 


In February of 1951 the trust princi- 
pal exceeded three million dollars. The 
trustee had been given very broad dis- 
cretionary powers of investment and 
sale. In line with its general investment 
policy, almost 50% of this fund was 
invested in common stock. One of the 
beneficiaries urged the trustee to sell a 
substantial portion of the common stock 
and invest in tax-exempt securities. Be- 
lieving that all interested beneficiaries 
would consent, the trustee sold a large 
lot of stock early in February, incurring 
a considerable capital gains tax, and 
invested the net, after taxes and ex- 
penses, in municipal bonds. 


The trustee filed its account in Octo- 
ber of the same year, asking, among 
other things, for judicial approval of 
this transaction. One beneficiary had 
not consented and he objected to the 
account. The stocks sold had _ subse- 
quently increased in value and _ the 
trustee admitted that it would not have 
sold them but for the urgent request of 
one beneficiary. 


The lower court found that the trustee 
had not exercised its independent judg- 
ment, that the transaction was specula- 
tive, that it was imprudent and that the 
trustee was therefore liable to the com- 
plaining beneficiary. The court ordered 
that the trustee restore to the trust. for 
the benefit of the complaining benefici- 
ary, the amount of the capital gains 
taxes and expenses attributable to the 
sales and purchases and that it com: 
pensate the beneficiary for the gross re 
duction in his income (despite the fact 
that the bond income was tax exempt) 


(Turn to page 830) 
order to purchase securities which would yield 
tax-exempt income was held to have breached his 


duty of impartiality by favoring the life tenant 
at the expense of the remaindermen. 
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Furthermore, the court reserved the 
power to increase the surcharge until the 
termination of the trust if the stock sold 
proved then to have appreciated in 
value over its price at the date of sale. 


Noting that within the ensuing five 
years these securities had doubled in 
value, the District Court of Appeal re- 
jected the measure of damages used 
below. The court affirmed the holding 
that the trustee had breached its duty 
by improperly delegating its authority 
and said.that there was no need to con- 
sider whether the trustee had also been 
imprudent. Construing the California 
statute which provides that a trustee 
who commits a breach of duty in good 
faith “* * * must make good whatever 
is lost to the beneficiary * **”1! the 
court held that the extent of liability 
varied with the character of the breach. 
Where, as in this case, the trustee had 
the power to sell the securities, although 
he exercised the power improperly, his 
liability is measured by the loss at the 
time of the breach and does not include 
subsequent appreciation. Because of the 
broad power of sale given to the trustee, 
the court held that the income benefici- 
ary was not legally hurt by the trustee’s 
failure to retain these stocks. 


On the basis of this measure of dam- 
ages the trustee was surcharged with 
only (1) the difference between the price 
of the improperly sold securities and the 
net, after taxes and expenses, which was 
reinvested in bonds and (2) interest at 
the legal rate from the date of breach to 
the date of payment of the surcharge. 


The court thus awarded the complain- 
ant, in his capacity as income benefici- 
ary, only the interest on the capital 
gains tax and expenses of the sale and 
nothing whatsoever for loss of income 
which would have been his had the sale 
not been effected. In his capacity as 
contingent remainderman, he _ was 
awarded only the restoration of these 
deductions and nothing for any increase 
in value that would have accrued to the 
trust estate had the stock not been sold. 
It seems necessarily to follow, there- 
fore, that if there had been no capital 
gains tax incurred in the sale of the 
securities this breach of the trustee’s 
duty, admittedly an improper delegation 
of authority, would have gone unpen- 
alized. « 

The court indicates, however, that if 
the breach were of a kind which it 
would regard as more severe, namely, 
if the trustee had sold securities which 
it had been directed to retain, or had 


UCal. Civ. Code §2238 (1949). 
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personally profited from the sale, the 
measure of damages would include any 
subsequent appreciation in the value of 
the stock. The trustee could control the 
measure of its financial responsibility, 
in that event, only by reacquiring the 
same number of shares of stock that had 
been improperly sold and substituting 
them in the trust for the municipal 
bonds that had been purchased with 
the proceeds of the earlier sale. 


The Talbot case illustrates the think- 
ing of most courts today on damages. 
Although rarely expressed as a theory 
of damages, where the courts can see 
exactly what would have happened had 
the trustee performed as directed and 
where the difference can be computed 
readily, as in the case of the breach of 
a direction to retain a stock, that differ- 
ence is the measure of surcharge. Where 
the courts can only surmise what might 
have happened after the breach, they 
seem reluctant to penalize the trustee 
on any such hypothetical basis. 


Proximate Cause Theory 


But this gets us ahead of ourselves. 
We should start from the basic premise 
that if a trustee has breached his trust 
in connection with the investment of 
the trust estate he has laid himself open 
to possible surcharge. That breach may 
have been lack of due care, bad faith, 
favoritism, excéss of authority, specula- 
tion or even imprudence of some other 
sort. What, by modern rules and stand- 
ards, will determine whether he must 
make financial retribution and, if so, 
how much? On these points (far more 
than with respect to a possible duty to 
invest in common stocks under a gen- 
eral authorization to do so) we are 
favored with a number of reliable rules 
and guide posts. A study of the recent 
case law and other authorities reveals 
a definite and healthy trend towards 
realism and common sense. 


The older cases, and even, unfortun- 
ately, a few modern ones, treat the errant 
trustee as an insurer, automatically sur- 
charging the fiduciary for the economic 
loss in the improper investment, irre- 
spective of whether he acted in good 
faith.1* Despite those few modern re- 
versions to the law of the caveman, 
there has been a definite trend towards 
a position which narrows the liability 
of a good faith trustee by applying a 
doctrine resembling the “proximate 


12Bryan v. Security Trust Co., 176 S.W. 2d 104 
(Ky. 1943); Dickerson v. Camden Trust Co., 64 
A. 2d 214 (N. J. Super. 1949); Pennsylvania Co. 
Etc. v. Gillmore, 59 A. 2d 24 (N. J. Ch. 1948); 
Matter of Jeremiah, 180 Misc. 692 (Surr. Ct. 
N. Y. Co. 1943); Matter of Goebel, 177 Misc. 553 
(Surr. Ct. N. Y. Co. 1941). 


cause” doctrine of tort law. In addition, 
some recent cases have reduced the trus- 
tee’s liability by placing something of a 
ceiling on the possible inflation of lia- 
bility infinitely beyond the original 
value of the assets that were the subject 
of the breach. Lastly, there is consid- 
erable legislative support for permitting 
a court to excuse from financial respon- 
sibility for the consequences of his ac- 


tion any trustee who has acted in good 
faith.1* 


One of the best known early cases to 
take a stand for the proximate causa- 
tion theory is Jn re Darlington’s Estate, 
which has the sound of a classroom hy- 
pothetical. There the trustee had made 
unauthorized investments in securities 
which were stolen without her fault. 
They had depreciated below their origi- 
nal cost when the trustee accounted. 
The court refused to hold that by the 
breach of investment duty the. trustee 
became an insurer against loss by theft, 


a loss too remote from the nature of 
the breach.?5 


An almost equally easy case in which 
to reject the strict measure of damages 
was one where the breach of duty was 
the purchase of a non-legal mortgage 
participation certificate which ceased to 
be non-legal twelve months after the pur- 
chase, when a building was erected on 
the realty. Thereafter the crash de- 
pressed the value of the investment but 
the court declined to surcharge for this 
loss on the ground that the breach of 
trust was not the “effective cause of 
the loss’!® which occurred after the 
breach had been repaired. 


Again, where the transgression was 
the fiduciary’s failure to secure the ne- 
cessary judicial approval of his 1928 in- 
vestments and the court found that these 
investments would have been approved 
in 1928, there was no surcharge for 
depreciation which was the product of 
the general depression and not occa- 
sioned by the trustee’s breach of duty.” 


Perhaps the largest group of cases 
acknowledging that a causal connection 
between breach of trust and loss is a 
prerequisite of surcharge involve the 
trustee who has negligently retained 
non-legals for too long a period, during 


138Ff.9., English Trustee Act, 1925, 15 Geo. 5, © 
19, §61; Uniform Trusts Act, §19, adopted in 
Louisiana, Nevada, New Mexico, North Carolina, 
Oklahoma, South Dakota and Texas. 


1491 Atl. 486 (Pa. Sup. 1914). 


15The trustee had charged herself with the dif- 
ference between cost and market value at the 
accounting and the court approved this course. 

16Matter of Adriance, 145 Misc. 345 (Surr. Ct. 
Kings Co. 1932); Matter of Toel, 180 Misc. 447 
(Surr. Ct. N. Y. Co. 1943). 


Johnson v. Johnson, 179 Atl. 831 (Md. 1935). 
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which the securities have fallen in value. 
Almost invariably the trustee is sur- 
charged on the basis of the price at the 
time he “should have”!® disposed of the 
investment, which may be less than its 
original cost and is often less than the 
highest value of the property during the 
retention period. 


Just as these “should have” cases 
acknowledge causation as a time limit 
on liability, the cases dealing with a 
breach of the duty to diversify can be 
seen as rejecting the doctrine of strict 
liability in favor of a “physical” connec- 
tion with the breach. The surcharge for 
an excessive investment in one type of 
property, in violation of the trustee’s 
duty to diversify, is proportioned to the 
loss on the excess invested.'® 


In all of these cases the causal ele- 
ment essential to surcharge was a logi- 
cal kinship between the character of the 
loss and the character of the breach of 
trust. 


Balancing Losses 


Even more significant are the re- 
fusals to surcharge grounded, not on the 
nature of the breach, but on the fact 
that an equivalent loss would have been 
suffered by the trust even in the absence 
of a breach. These might well be called 


“anti-windfall” cases. 


The trustee in Nola’s Estate had 
breached his duty by retaining in the 
trust certain parcels of real estate, des- 
pite the directions in the will that the 
realty be sold, and its proceeds invested 
in Italian Bonds. Surcharge was not 
automatic despite the depreciation in the 
value of the realty. Holding that the 
measure of damage for this breach was 
the loss it caused, the court limited the 
trustee’s liability to the amount by which 
the financial position of the estate, if 
both directions had been carried out, 
would exceed its present value. If the 
current value of the Italian Bonds— 
which should have been purchased — 
would not exceed the value of the real 
estate—which was retained—the court 
held that there could be no loss. 


An Oklahoma court used the same 
technique of defining loss, to exclude 





‘McInnes v. Whitman, 46 N. E. 2d 527 (Mass. 
1943) ; Paul v. Girard Trust, 124 F. 2d 809 (7th 
Cir. 1941) (Pa. law); Matter of Ziegler, 261 App. 
Div. 976 (2d Dep’t), aff'd without opinion, 287 
N. Y. 579 (1941); Matter of Baxter, 164 Misc. 183 
(Surr. Ct. N. Y. Co. 1936) aff'd without opinion, 
250 App. Div. 701 (1st Dep’t 1937), aff'd without 
Opinion, 275 N. Y. 614 (1937); Matter of Garvin, 
256 N. Y. 518 (1931); Villard v. Villard, 219 N. Y. 
482 (1916); Matter of Davenport, 104 N. Y. S. 2d 
433 (Surr. Ct. Kings Co. 1951); Matter of See, 38 
N. Y. S. 2d 47 (Surr. Ct. West. Co. 1942). 

Pennsylvania Co., Etc. v. Gillmore, 59 A. 2d 
24 (N. J. Ch. 1948); Matter of Toel, 180 Misc. 
447 (Surr. Ct. N. Y. Co. 1948). 


*°3 A. 2d 826 (Pa. Sup. 1989). 
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the sum of economic injury which would 
have been incurred without the breach. 
Crews v. Willis™! involved a breach of 
duty by an inter vivos trustee who, in 
response to the threat of an examiner 
that the bank would be closed without 
contributions to its capital, transferred 
trust funds on deposit to the bank, 
which remained open for an additional 
period and then failed. The court re- 
fused to surcharge the trustee with the 
entire fund. Liability was fixed at about 
one-third of this figure on the ground 
that, without the breach, the bank 


71159 P. 2d 251 (Okla. Sup. 1945). 


would have failed, paying its depositors 
only one-third of their assets. 


The language in two other cases prob- 
ably marks the outer limits of the area 
within which the doctrine of proximate 
cause would require refusal to sur- 
charge a trustee who has breached his 
investment duty. 


The charged breach of trust in First 
National Bank of Boston v. Truesdale** 
was the failure to diversify a corpus 
comprised solely of Woolworth shares 
formerly owned by the testator. In 


22192 N. E. 150 (Mass. 1934). 
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Bar PROCEEDINGS 


People’s State Bank and Trust Co. v. 
Wade** it was alleged that the purchase 
of mortgage bonds was unauthorized 
because they did not comply with the 
legal list’s requirement that the issuing 
company be at least ten years old. Both 
investments were impaired during the 
depression and both courts said that a 
surcharge should not be imposed _ be- 
cause there was a lack of causal connec- 
tion between the breach and the loss to 
the trust. They reasoned that the de- 
pression had produced identical losses 
in similar securities—stocks in one case, 
mortgages in the other—which could 
have been purchased without breaching 
the trust. Under these cases, a breach is 
not a proximate cause of damage where 
loss could have been incurred without 
breach of duty. Neither court required 
that loss be the inevitable result of con- 
duct free from a breach. 


Ceiling on Damages? 


However, it should be noted that the 
doctrine of proximate cause may not 
necessarily be a helpful one to the trus- 
tee. Where the requisite causal connec- 
tion is found to exist as to the entire 
loss, the amount of surcharge will be 
the same whether the court is using the 
doctrine of proximate cause or a broad- 
er measure of damages. Under either 
approach, the fluctuations of the securi- 
ties market can produce a surcharge in 
an amount which exceeds the value of 
the corpus when acquired by the trustee. 
For example, in Matter of Ralston,** 
the corporate trustee was directed not 
to sell testator’s securities without the 
life tenant’s written consent and to in- 
vest the proceeds of any sale in savings 
bank legals or specified mortgages. The 
trustee in 1929 exchanged these stocks, 
having a value of about $1,800 at the 
time but inventoried at only $425, for 
those of the bank into which the origi- 
nal issuer merged. The new shares had 
depreciated enormously by the time of 
the accounting and were worth only 
about one-tenth of their value at the 
date of the exchange. The court found 
that the exchange was in breach of 
trust because the trustee had secured 
oral and not written consent and be- 
cause the new securities were not au- 
thorized by the will. In this case the 
original shares which should have been 
sold and not exchanged in the merger 
had appreciated substantially. The trus- 
tee was surcharged for the value of 
these securities at the time of the im- 
proper exchange in 1929, more than 


23106 S. W. 2d 74 (Ky. 1937). 
24162 Misc. 194 (Surr. Ct. N. Y. Co. 1937). 





four times their value in 1925, when a. 
quired by the trust. 


Quite independent of the evolution of 
the doctrine of proximate cause as 
measure of damages, there have been 
judicial attempts to place a ceiling on 
damages. 


These cases focus on protecting the 
trustee against the inflated and viriually 
boundless liability which might other. 
wise be imposed because of a rising 
stock market. Thus it has been suggested 
that the maximum surcharge be fixed 
at inventory value, eliminating liability 
for the breach which merely fails to 
produce any appreciation in the value of 
the corpus.”® 


Lastly, there is considerable legisla. 
tive sentiment for giving to the court 
the power to forgive from damages any 
trustee who has incurred liability in 
good faith.7° 


To sum up the development phase: 
it is generally accepted today that the 
imposition of liability and the measure. 
ment of damages are designed to effect 
simple justice, to restore the beneficiary 
to where he would have been or should 
have been, not where he might have 
been, and to charge the trustee only 
with demonstratable loss directly oc- 
casioned by his misconduct, not to 
penalize him as an insurer or to charge 
him with the amount of a purely hy- 
pothetical loss.?7 


Range of Liability 


Therefore, apart from the possibility 
that a court may have, and may exer 
cise, the power to deny damages entire: 
ly in a given case, if the trustee acted 
in good faith, what is the probable 
range of liability of a trustee who im- 
properly buys, retains, sells or fails to 
purchase common stock? 


Liability with Respect to Income 


In the traditional trust situation, the 
income beneficiary is entitled to count 
upon a reasonable rate of return, based 
upon the original or inventory value of 
the corpus. He is entitled to receive the 
net income from the trust estate, irTe- 
spective of fluctuations in its value. If 


Matter of Pate, 84 N. Y. S. 2d 853 (Surr. Ct. 
N. Y. Co. 1948), aff'd without opinion, 276 Ap?- 
Div. 1008 (1st Dep’t 1950), app. denied, 277 Ap?- 
Div. 768 (1st Dep’t 1950); see also Matter of 
Frame, 245 App. Div. 675 (1st Dep’t 1935); and 
In re McKinney’s Estate, 103 Atl. 590 (Pa. Sup 
1918) where the court just doesn’t consider the 
possibility of appreciation. But see to the com 
trary, Matter of Dodge, 39 N. Y. S. 2d 186 (Sur. 
Ct. Bronx Co.), aff'd without opinion, 266 AP? 
Div. 845 (1st Dep’t 1943). 


“See note 13 supra. 
273 Bogert, Trusts and Trustees §703. 
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a breach of trust by the trustee causes 
a reduction in the beneficiary’s income, 
the beneficiary may surcharge the trus- 
tee for his loss. When the exact amount 
of the loss is demonstrable, that is 
what the beneficiary recovers, but where 
the exact income which would have 
been produced in the absence of a 
breach cannot be pinpointed, the meas- 
ure of damages is usually the average 
rate of return on the inventory value, 
minus the actual return on the improper 
investment. Thus, despite the fact that 
the courts cannot ascertain precisely 
what amount of income would compen- 
sate the beneficiary for what he wouid 
have received had there been no breach, 
they do not revert to the strict rule of 
charging legal interest.”® 


In a case where the trustee who has 
breached his duty has fairly broad in- 
vestment power, including power to in- 
vest in stock, the beneficiary may seek 
additional damages on the ground that 
he has lost the income on appreciation 
above inventory value because the trus- 
tee’s improper investments failed to ap- 
preciate. Here the beneficiary faces the 
problem that there is no precise indica- 
tion of the amount of growth he has 
lost, since he cannot be certain that if 
there had been no breach, the trustee 
would have purchased assets which rose 
in value at all, let alone how much those 
hypothetical assets would have grown. 
The lower court in the Talbot case, dis- 
cussed earlier, measured this loss by the 
amount of income which would have 
been produced by the specific rising 
stocks which were wrongfully sold, but 
was reversed on this point. 


Difficulties of proof should not fore- 
close an attempt to apply an equitable 
measure of damages, and some objective 
criterion, like the averaging technique, 
may often be feasible in this situation. 
If the breach is unmistakable and un- 
warranted, the courts may well seek to 
compensate the beneficiary, although ac- 
tion to compel the trustee to fulfill his 
duty, as soon as the breach becomes 
apparent, could sometimes be a more 
appropriate remedy. In working out a 
rule of damages which is fair, flexible 
and not too burdensome to administer, 
there may well be some shifting of the 
burden of proof, allocating to the ob- 
Jecting income beneficiary the burden 
of coming forward with proof of loss 
from an acceptable norm. 


Despite the fact that income taxes 
play 2 major role in determining the 


oo 


*Pennsylvania Co., Ete. v. Gillmore, 59 A. 2d 24 


(N. J. Ch. 1948); Paul v. Girard Trust, 124 F. 2d 
809 (7th Cir. 1941). 
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trust beneficiary’s net income and that 
tax exempt income can be worth, to the 
income beneficiary, more than ten times 
as much as taxable income in some 
instances, the measure of damages for 
lost income has not been perceptibly 
altered. 


Where a trustee breaches a duty to 
invest in tax exempt bonds and goes 
into commons, let us say, thus provid- 
ing the income beneficiary with a greater 
gross income but considerably less 
after taxes, can the income beneficiary 
require the trustee to provide him with 
that amount of money which, after 
taxes, would produce the net which he 
would have received had the trustee 
carried out the terms of the trust? The 
only comparable case denied a benefi- 
ciary damages for the greater tax he 
had to pay by reason of receiving sev- 
eral years’ income in one, as a result 
of surcharge.*® If the duty to invest in 
tax exempts is express, however, it 
would seem that tax consequences should 
enter into the measure of damages for 
so clear a breach of trust.*° 


A converse situation is suggested in 
the Talbot case. May the tax exempt 
character of the income from a wrong- 
ful investment be taken into considera- 
tion in determining the extent of the 
income beneficiary’s loss, or to establish 
that no such loss has been suffered? 
The trial court in Talbot did not make 
any such adjustment; the appellate 
court’s decision avoided the issue. It 
would seem that an income beneficiary 
ought not to be unjustly enriched by 
receiving the tax exempt income plus 
the amount by which the tax exempt in- 
come differed from the income frum 
proper investments before taxes. 


The ability of the income beneficiary 
to take action to compel the trustee to 
observe the terms of the trust, if the 
beneficiary is dissatisfied with the re- 
sults of deviation, may be the answer 
to any fears of large damages as a 
result of claims by income beneficiaries. 
Laches or estoppel may hold such claims 
to a minimum or, alternatively, the 
trustee may benefit from being per- 
mitted to show that no loss was actually 
occasioned, as a result of tax advan- 
tages to the beneficiary. 


Liability with Respect to Principal 


A trustee’s liability with respect to 


2Matter of Comstock, 17 N. W. 2d 656 (Minn. 
1945). But cf. Matter of Garvin 256 N. Y. 518 
(1931) (estate tax liability reduces surcharge). 


3s0That the income tax effect on the life tenant 
of any given investment policy may not be disre- 
garded, see, Pennsylvania Co., Etc. v. Gillmore, 43 


‘A. 2d 667 (N. J. Ch. 1945). 





CENTRAL 


NATIONAL BANK 


...a complete trust 
service in Cleveland 


Your requirements for an- 
cillary trust services in the 
Great Lakes Area will be 
met efficiently and promptly 
at Central National Bank. 
Our Trust Department staff 
is competent and experienced 
in all phases of personal 
and corporate trust matters. 


CLEVELAND 


Cleveland 1, Ohio 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 








FIRST 


with the 
MOST 


In 91 years, FIRST and MER- 
CHANTS National Bank of Rich- 
mond has come to know the 
Virginia area thoroughly — its 
people, problems and interests. 








If you have customers or friends 
with real estate, trust or other 
interests here, please tell them 
that we shall be glad to put all 
the modern facilities of Rich- 
mond’s first bank at their service. 


We can also provide YOU with 
quick, efficient correspondent ser- 
vice. 


First MERCHANTS 


NATIONAL BANK OF RICHMOND 


Member Federal Deposit insurance Corp. 














principal is not greatly complicated by 
tax considerations, as is the case with 
respect to income, although capital gains 
taxes must always be reckoned with. 
Neither, however, does the trustee have 
much hope of foreclosing all remainder- 
men through estoppel or laches. Many 
times there are infants among the re- 
maindermen, and laches, moreover, is 
even less likely to be allowed as a 
defense against a remainderman who 
merely fails to take action to compel a 
trustee to mend his ways. 


Given a trust corpus of substantial 
size and a fluctuating market, a trustee 
whose error lies in his purchase, reten- 
tion or sale of common stocks may in- 
cur a liability of almost unlimited mag- 
nitude, even though the courts will no 
longer impose an insurer’s liability upon 
him if he acts in good faith. Let us see 
where the limits lie in each of the three 
hypothetical situations which were men- 
tioned earlier. 


First is the case of the trustee who is 
directed by the trust instrument to buy 
(or to retain) the common stock of X 
Co. and wrongfully fails to buy or 
wrongfully sells. Let us say that he ac- 
quires the stock of Y Co., instead. There 
is no doubt that this trustee is liable, 
in the first place, for any increase in 
the value of the X Co. stock and can be 
compelled, in fact, to obtain and place 
the appropriate number of shares of X 
Co. stock in the trust. He can set off 
against the lost “profit,” however, the 
value of the stock of Y Co. which he 
acquired for the trust instead or, in 
effect, swap the shares of Y Co. for the 


shares of X Co. If the Y Co. stock goes 
down, he may reduce or eliminate his 
liability by showing that the stock of 
X Co. also went down, perhaps even 
more than the Y stock. Here the court 
can put the trustee and beneficiaries 
exactly where they were supposed to 
be, and the court will normally do just 
that. This can obviously come to a very 
considerable liability, but the chances 
of such a flat departure from a specific 
prescribed duty by a trustee are quite 
remote and the trustee who does so does 
so with his eyes open. 


The second situation differs from the 
first only in that the trustee is given a 
wider range of choice. He is directed 
to invest exclusively in “common stocks” 
and he fails to do so. His liability for 
any loss is unquestioned, but it is diffi- 
cult to prove either that the loss would 
not have been incurred if there had been 
no breach of trust or that there would 
have been some loss even without a 
breach. The trustee could as properly 
have invested in stocks A, B and C, 
which show no profit, or even show 
a loss, as he could in stocks D, E and 
F, which have greatly appreciated in 
value. The tendency among the authori- 
ties seems to be to give the beneficiary 
the benefit of the doubt when the in- 
vestment the trustee actually made has 
declined below cost, but to favor the 
trustee when it has failed to appreciate. 
In other words, the general practice has 
been to deny the trustee the right to 
mitigate the dollar loss by merely say- 
ing that the loss might have occurred 
despite the breach,*! and to deny the 
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beneficiary the right to surcharge to the 
extent a profit might have been realized 
by proper investment. 


Perhaps the difficulty of hitting upon 
a fair middle ground has been a facto; 
in this. But a middle ground is not » 
hard to find. Why would it not be prope 
to take some accepted barometer of 
common stock performance, such as the 
Dow-Jones averages, and apply that to 
the particular trust? Difficulty of proof 
ought neither to prevent recovery if the 
breach is established, on the one hand. 
nor to produce an unfair surcharge and 
windfall on the other. 


The third case, in which the trustee 
has broad discretionary investment 
power, differs very little from the sec. 
ond, from the standpoint of damages 
Assuming that the breach is found to 
lie in a failure to invest in common 
stocks—as it might be in the case of 
failure to invest in commons only in 
order to favor the income beneficiary 
with tax exempt income, or only in an 
attempt to minimize the danger of sur 
charge by maintaining the inventory 
dollar value of the trust—there ought to 
be a basis for computing the cost of that 
breach. The trustee should not be sur. 
charged for loss which would probably 
have occurred even if he had invested 
properly, merely because the benefici- 
ary can point to securities, within one 
of the authorized categories of invest- 
ments, which fared better. By the same 
token, the beneficiary should not be 
denied restitution solely because some 
items within one permissible class of 
investments did poorly when it is prob- 
able that, but for the breach, the trust 
would be in a better position. 


A recent unreported decision of the 
Chancery Division of the New Jersey 
Superior Court, in Commercial Trust 
Company v. Bernard, July, 1957, is uw 
derstood to pose almost a classic factual 
situation such as may arise in this ger 
eral area. There the trustee, who had 
discretionary investment powers, C0t- 
fined its investments to municipal bonds 
(which declined for the decade in ques 
tion while equities appreciated substan 
tially), refusing to accede to the re 
quest of life tenants and remaindermen 
alike that it invest a portion of the 
principal in common stocks. The cour! 
found that the trustee had not violated 
its investment duties, and thus it did not 
have to measure damages. 


The cases cited in notes 20 and 21 supra 8 § 


even further and excuse the trustee when invest 
ment in similar securities would have produ 
the same depreciation, without breaching the trust 
and don’t consider.that other types of investment 
might not have fallen. 
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- Comment 
generally 


should say, in view of the authorities— 


If the court had, in fact, found that 
the trustee had violated its duty, it 
would have been required to make sev- 
eral difficult findings of fact, such as 
(1) the percentage of the trust princi- 
: pal which should have been invested in 


common stocks, (2) the reasonable rate 


| of equity appreciation over the period 
‘in question, and (3) the fair rate of 


return on such stocks. It might also 
have had to determine the net dif- 
ference to the income beneficiary be- 
tween the taxable income that would 


‘have been gained from the hypothetical 


stocks as against the tax-exempt income 
which was actually derived from the 
municipals. 


If the court found a breach of 
duty, would and should it limit princi- 
pal damages to the amount by which 
the “surplus” municipals had depreci- 
ated (i.e., dollar loss only) or would 
the court have to add to that prin- 
cipal loss the amount by which the 
hypothetical stocks had appreciated 
over the same period? Would the court 
then have to consider the capital gains 
tax that would have been ‘built in” to 
any stocks, and, in effect, credit the 
trustee with that capital gains tax for 
purposes of computing damages? Last- 
ly, would it have permitted the trustee 
to avoid liability to the income benefi- 
ciary by showing that the latter was 
better off with the tax-exempt income 
than he would have been with a greater 
amount of taxable income? 


On the whole—perhaps for fear of 
opening a Pandora’s Box— jit seems 
likely that the courts will continue to 
favor trustees where the claimed loss 
is a loss of profit. It is one thing to 
say that a trustee should be surcharged 
for something he actually had in hand, 
could have realized, and let slip away. 
lt is quite another thing to charge a 
trustee who has discretionary investment 
power with profits he could never have 
actually realized because he had failed 
to purchase or had improperly sold the 
stock that thereafter made the profit. 

Even in the case of a stock improp- 
erly retained through a period of fluctu- 
ation, the courts have not uniformly 
charged the trustee with any increase 
that occurred during the period of 


Wrongful retention and that could have 
been realized. 


Set-Off 
One last point seems worth a brief 
and recommendation. It is 
assumed—too carelessly, I 


that even a trustee who has acted in 
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good faith may not set off against the 
loss on one improper investment the 
gain on another. Any such rule, when 
applied in the normal case wherein the 
breach is of substantially the same char- 
acter in each instance, is equitably 
offensive. It gives the beneficiary an 
unjustified windfall at the expense of 
the trustee. Its only excuse for exist- 
ence is as a deterrent to trustees. Its ef- 
fect undoubtedly is to push the average 
trustee in the direction of “dollar-safe” 
investments and away from those which 
might follow the economy down as well 
as up in the dollar sense. 


Obviously the setting off of gains 
against losses defies the formulation of 
a simple hard and fast rule. Improper 
losses ought not to be set off by gains 
from proper investments. Losses from one 
manner of breach probably ought not 
to be offset by gains from an entirely 
different manner of breach. It seems to 
be the view of the Restatement of Trusts 
and of Professor Scott,?? however, that 
gains realized in the same sort of breach 
and at approximately the same point of 
time as the losses for which a benefici- 
ary claims reimbursement ought to be 
set off against the losses. To be specific, 
if both losses and gains are incurred as 
a result of a policy of investing in com- 
mon stocks—and that policy for some 
reason represents a breach of trust—the 
gains ought certainly to be credited 
against the losses. The beneficiary ought 
not to be allowed to accept the good and 


322 Scott on Trusts, §§$213, 213.1, 213.2 (2d Ed. 
1956); Restatement, Trusts §213 (1935). 


reject the bad results of a trustee’s 
policy. 

This, I submit, is in fact the proper 
rule, and the good faith trustee may 
properly set off gains against losses 
where they all resulted from a single 
policy on the part of the trustee—which, 
in the normal, modern trust, will almost 
always be the case. Such a rule is con- 
sistent with the modern trend towards 
substantial justice as between the bene- 
ficiary and the trustee and away from 
the penalty concept of trustee liability. 


Conclusion 


In closing, may I simply observe that 
the trust investment business has grown 
up and is entitled to be governed by 
grown-up rules of law. When a testa- 
tor or settlor selects a trustee and gives 
him broad discretionary powers, only 
an abuse of those powers should entitle 
the beneficiaries to complain. If such an 
abuse is established, however, the bene- 
ficiaries should be restored to where 
they would have been or might reason- 
ably be expected to have been but for 
that breach—neither more nor less. A 
trustee who feels that the dollar value 
of his trust estate is neither a shield 
against liability nor a sword over his 
head should be more inclined to use his 
own best judgment freely in the best 
interests of the beneficiaries he serves. 

A A A 
@® Kingsley Kunhardt, vice president in 
the investment and pension trust de- 
partment of Guaranty Trust Co. of New 
York, has been appointed chairman of 
the finance committee of Royal McBee 
Corp. 
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CONSTRUCTIVE TRUSTS 


in an Os roceedings 


1 jim DISCUSSION WILL COVER THE 
cases where, because of undue in- 
fluence, fraud, or improperly interfering 
with, or preventing the execution or re- 
vocation of, a will, the courts have inter- 
posed constructive trusts to prevent an 
injustice from being perpetrated.* 


Where the beneficiary of a will is de- 
clared a constructive trustee in favor of 
one who, by the misconduct of the de- 
fendant, has been excluded from test- 
amentary benefits, the trust does not act 
upon the will by modifying it, since the 
law requires wills to be wholly in writ- 
ing. The trust acts upon the gift itself 
as it reaches the possession of the legatee, 
or as soon as he is entitled to receive it. 
The theory is that the will has full effect 
by passing an absolute legacy to the 
legatee, and that equity, in order to de- 
feat fraud, raises a trust in favor of those 
intended to be benefited by the testator. 

These actions are usually instituted in 
a court of equity and are not actions to 
set aside the probate of a will or to re- 
verse or modify any order in a probate 
proceeding. They are actions against 
the person or party who has received, or 
is entitled to receive, the property under 
the probate proceedings.’ In one state, 
Utah, the proceedings may be brought 
in the trial court itself to reopen the 


probate proceedings because of extrinsic 
fraud.” 


In each case, there must be either 
fraud or an improper interference with 
the testator which prevents him from 
leaving a will expressing his desires. U. 
S. v. Throckmorton® is the leading 


en 


*The most common situation in which a court 
's asked to order distribution of property differ- 
ently from the manner designated by will involves 
@ contract for testamentary disposition, either in 
consideration of an agreement to support the 
testator during his lifetime, or to marry the testa- 
tor, or to transfer property to him. These con- 
tracts are enforceable just as other contracts; 
however, proof of the terms must be clear and 
tonvincing. See 94 Corpus Juris Secundum. 
‘Broderick’s Will (1874) 21 Wall 503, 22 L. E. 
599, Caldwell vy, Taylor (1933) 218 C. 471, 23 P. 
(2) 758 Re Silva (1915) 169 C. 116, 145 P. 1015. 
Brazil v. Silva (1919) 181 C. 490, 185 P. 174. 
*Weyant v. Utah Savings & Trust Co. (1919) 54 
Utah 181, 182 P. 189. 


ee s. v. Throckmorton (1878) 98 U. S. 61, 25 
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PAUL E. IVERSON 
Los Angeles, California 


case relating to extrinsic fraud and 
should be studied by anyone having 
this problem. 


Where a decedent is improperly pre- 
vented from executing a valid will and 
his testamentary intent is satisfactorily 
established, the court will set up a con- 
structive trust to carry out that intent. 
In an Indiana case,* decedent whose hus- 
band was her sole heir had a will pre- 
pared and repeatedly asked her husband 
to have it witnessed. He intentionally 
failed to have the will witnessed before 
her death. The equity court impressed 
the property coming into the hands of 
the husband with a constructive trust for 
the persons named in the unexecuted 
will. 

An Ohio case holds to the contrary.® 
Just prior to her death, the decedent 
showed the plaintiff a form of will which 
provided a legacy for plaintiff and asked 
him to get witnesses for the will, but the 
defendant, husband of the decedent, by 
threats and menacing conduct, forced 
the decendent to withdraw the request 
that persons come in and witness the 
will. Then the decedent said she would 
take care of it later, but died before do- 








‘Thomas v. Briggs (1934) 98 Ind. App. 352, 189 
N. E. 389. 

5Cunningham v. Edwards (1936) 52 Ohio App. 
61, 3 N. E. (2) 58. 








Benchers of the Middle Temple (one of 
the Inns of Court) in solemn procession to 
High Table. The Inns of Court are the legal 
bodies that admit men and women to the 
Bar. Students must keep “term” or “com- 
mons” by dining so many times a term 


in the Hall. 


ing so. The court refused to establish a 
constructive trust stating that “one can- 
not have a legal right to a non-existent 
legacy.” This decision seems to be con- 
trary to the majority view, but might be 
distinguished by the fact that decedent 
changed her mind about a present in- 
tention of executing the will. 


In a California case® the defendant, 
an attorney, and the son and heir of the 
decedent, drew a will for his mother, 
who had a power of appointment under 
her brother’s will, which provided that 
in the event the mother did not exercise 
the power of appointment, the property 
should go to her heir. The attorney son 
drew the will defectively so that the 
power of appointment did not dispose 
of the property. 


“ ... the fact that both she and the 
defendant, who prepared the will, un- 
derstood that the third clause was an 
execution of the power of appoint- 
ment, would be sufficient of itself to 
raise an implied or constructive trust 
against the defendant. Whether the 
defendant, as legal adviser of his 
mother, was mistaken in his under- 
standing as to whether said third 
clause was an exercise of the power 
of appointment, is unimportant, for it 
would be in the highest degree in- 
equitable, and not to be countenanced 
by a court of equity, to permit an at- 
torney at law, under whose direction 
and suggestion a will has been pre- 
pared, to himself seize and appro- 
priate a part of the estate, which the 
attorney himself intended at the time 
the will was drawn, to go to another 
legatee or devisee. It seems that under 
such circumstances the attorney might 
well be held to be estopped to claim 
such bequest.” 


The cases in which an attempt is made 
to have a constructive trust decreed to 
carry out the intent of a testator where 
a will is not executed, are the most 
difficult to establish because, as has been 
noted, the terms of the proposed dis- 
position must be clearly proved. It, 
therefore, appears almost imperative 
that this intent be established by a writ- 
ten document, either an unexecuted will 


®Reed v. Hollister (1919) 44 C. A. 538, 186 P. 
819. 
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or other written expressions of the intent 
of the frustrated testator. 


Remedy After Time 
for Contest 


Is there any remedy for fraudulent 
execution after the time to contest the 
probate of the will has expired? Where 
a testator is induced to execute a will 
through false and fraudulent representa- 
tions, courts have held the distributee a 
constructive trustee for the heirs at law 
under certain circumstances. 


In another California case,‘ the de- 
cedent’s son instituted an action against 
a woman who had married his father, 
alleging she had misrepresented herself 
to be unmarried and a woman of good 
repute, and who had the decedent ex- 
ecute a will giving everything to her. 
This will was admitted to probate and 
the time for contesting the probate of 
the will had expired. The plaintiff alleged 
that the defendant, in fact, was at the 
time the legal wife of some other man 
and had a criminal record. Plaintiff also 
alleged that the defendant had misre- 
presented to him her true name so as to 
prevent him from obtaining the neces- 


7Caldwell v. Taylor (1933) 218 C. 471, 23 P. 
(2) 758. 


sary information for contesting the will 
before the period for contest had ex- 
pired. The son asked that the defendant 
be declared a constructive trustee of the 
estate for the plaintiff. The trial court 
sustained a demurrer to the complaint, 
but the Supreme Court overruled it stat- 
ing that if the defendant had induced 
the testator to execute a will, giving all 
property to her, through fraudulent 
misrepresentations and had, through 
fraud, prevented the son from contesting 
the will, the court of equity could en- 
tertain an action to establish a construc- 
tive trust for the son on all of the prop- 
erty received by her. 


In still another California case,® the 
defendant induced the decedent to ex- 
ecute a will giving everything to him. 
When the petition for probate of the will 
was filed, the defendant intentionally 
left out the name of plaintiff as heir at 
law so that the heir did not receive no- 
tice of the petition to probate and was 
unable to contest the will before the 
time provided by law expired. The Ap- 
pellate Court indicated that the will 
might have been sustained except that 
where fraud was perpetrated on the heirs 


8SZaremba v. Woods (1936) 17 C. A. (2) 309, 


61 P. (2) 976. 
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Bar PROCEEDINGS 


in the probate of the will, one of thog 
heirs could later institute proceedings jy 
equity to have the distributee declare 
constructive trustee of the estate fo 
them. The Appellate Court distinguishej 
a prior case® holding that a probate pro. 
ceeding was not void because the name 
of all heirs were not all listed, where the 
omission was a matter of mistake an( 
not fraud. 


Promise to Distribute 


Where a person induces another to 
make or not make a will leaving prop. 
erty to him on the false representation 
that he will distribute it to another, the 
courts will declare him a constructive 
trustee for that other person. 

In Tyler v. Stitt!® the decedent’ 
husband promised that if everything 
was left to him, he would give one-hal 
of the property to the plaintiff. After the 
estate was distributed, the husband fail 
ed to comply with the promise, and the 
Wisconsin court held that he was con- 
structive trustee of one-half the property. 


In Ransdel v. Moore," the decedent’ 
husband persuaded her not to make « 
will while she was on her death bed, 
saying he would distribute the estate 
as she desired. The Indiana court heli 
that his promise was sufficient for it to 
establish a constructive trust of the 
property in his hands. 


An interesting Tennessee case’ shows 
where the line of demarcation is drawn. 
The defendant, who was a brother of the 
decedent, induced him to omit providing 
for the plaintiff, decedent’s son, in his 
will, saying that he would take care 
of the son out of his own estate. As a re: 
sult, all of the decedent’s estate went to 
plaintiffs brothers and sisters. When 
defendant’s will failed to provide for the 
plaintiff, he instituted an action agains! 
his estate, and the court said that be 
cause the defendant had received 1 
property by reason of the false repre 
sentation, no action could be maintained 


Prevention of Revocation 


Where a person receives a_bequetl 
through a will which the testator is it 
duced not to revoke, through the frauc 
or misrepresentation of the beneficiary 
that person will be declared a construc 
tive trustee for the person who would 
have received the bequest if the will had 


been revoked. 


®°Nicholeon v. Leatham (1915) 28 C. A. 597, 15! 
P. 965. 


1oTyler v. Stitt (1907) 132 Wisc. 656, 112 N. WE 


1091. 


1Ransdel v. Moore (1899) 158 Ind. 393, 53 ™ 
E. 767. 


12Robinson v. Denson (1859) 8 Head 395. 
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In a New York case!® it was alleged 
that the testator had made a will giving 
all of her property to Father Divine, 


when Father Divine 


thereafter, 


and, 


‘learned that she intended to execute a 


new will revoking the first one, he pre- 
vented her by physical force and undue 
influence from changing the will and 
then had the decedent operated on by a 
doctor engaged by the defendant, who, 
it is alleged, killed the decedent. The 
Court of Appeals stated that if the facts 
could be established as alleged, the de- 
fendant should be declared to be a con- 
structive trustee of the property for the 
heirs of the decedent."* 


In the Minnesota case of Graham v. 
Burch, plaintiff contended that the de- 
cedent had placed her will in the stove, 
expecting that a fire would be later lit 
and destroy it. Before lighting the fire, 
the defendant surreptitiously took the 
will from the envelope and then lit the 
fire. After her death, the will was admit- 
ted to probate and, on a contest,!° the 
court held that there was no proper re- 
vocation of the will because there was 
no actual destruction of it, and that the 
decedent had not done the necessary 
acts to complete the revocation. In a 
second action,!® in equity the plaintiff 
sought to have the devisee declared con- 
structive trustee because of the fraudu- 
lent acts referred to above. The court 
stated that the fraud or other wrong 
relied on must be proven clearly and 
satisfactorily, and because the relief is 
so extraordinary and the opportunity 
for false testimony so great, the evidence 
must be so strong that the court could 
arrive at no other decision. It then held 
that the plaintiff had not met that high 
burden of proof. 


Settlement Agreement 


Numerous cases arise where a prop- 
erty settlement agreement is executed 
after a will has been signed. It has been 
held that, unless the property settlement 
agreement specifically renounces the 
right of the party to take under the will, 
the spouse may take under the will, if 
the will is not revoked thereafter.17 


However, the California case of Wein- 





“Latham v. Father Divine (1949) 299 N. Y. 22, 
85 N. E. (2) 168. 


Pig also Monach v. Koslowski (1948) 322 Mass. 
6,78 N. E. (2) 4. Brazil v. Silva (1919) 181 C. 


490, 185 P. 174. Kent v. Mahaffey (1859) 10 Ohi 
State Reports 204. affey ) 10 
“Graham v. Burch (1 : 
W. 697. rch (1891) 47 Minn. 171, 49 N. 
“— v. Burch (1863) 53 Minn. 17, 55 N. 
(2) wate of Crame (1986) 6 C. (2) 218, 57 P. 
I (2) oa n Re Hadsell’s Estate (1953) 120 C. A. 
| (194 70, 260 P. (2) 1021; Bennett v. Forrest 
4) 20 C. (2) 485, 150 P. (2) 416. 
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stein v. Moers'® is interesting. Plaintiff, 
sole heir of the decedent, sought to im- 
press a constructive trust on the prop- 
erty which decedent willed to the de- 
fendant, her husband. After the will was 
executed, a property settlement agree- 
ment was effected between the parties in 
which each agreed that they should not 
take any property from the other. It 
also was established that the decedent 
was told by the defendant that it was not 
necessary for her to revoke her will, that 
the property settlement agreement took 
care of it. A few days after executiing 
the property settlement agreement, the 
decedent was killed. The court impressed 
a constructive trust on the estate for 
the plaintiff stating that the husband’s 
representation to the wife was a suf- 
ficient misrepresentation to enable it to 
establish a constructive trust. 


Third Parties 


Courts have even gone so far as to 
provide that a constructive trust can be 
asserted against persons who take the 
property knowing of the fraud perpetra- 
ted by another person. 


In Pope v. Garrett'® the decedent had 


18Weinstein v. Moers (1929) 207 C. 534, 279 P. 
444, 

Pope v. Garrett (1948) 147 Texas 18, 211, S. 
W. (2) 559. 


a will drawn leaving all of her property 
to plaintiff but as she was about to sign 
it, two of her heirs created such a dis- 
turbance that she was unable to execute 
the will. She died soon thereafter with- 
out completing the execution. In this 
action against all of the heirs, some of 
whom did not participate in the wrong- 
ful action but knew about it, the Texas 
court impressed a constructive trust.?° 
There is authority to the contrary.” 


The general conclusion to be drawn 
is that one who by undue influence, or 
by fraud or its equivalent, induces or, 
by means unlawful in themselves, pre- 
vents, or interferes in, the making, 
changing, or revoking of a will, is 
chargeable as constructive trustee in re- 
lation to any property or assets by such 
means obtained and which but for the 
same would have gone to another. This 
is enforceable by an action in equity and 
not one in probate. 


20See also Osborn v. Hoyt (1919) 181 C. 336, 
184 P. 854. 


21Dye v. Parker (1921) 108 Kansas 304, 194 P 


640. 
& 2 


@ A special meeting of the Estate Plan- 
ning Council of Seattle on August 15 
was addressed by Rene A. Wormser, New 
York city attorney and author who spoke 
on “Inflation and Estate Planning.” 
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mediate cash transaction or an intelligent 
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Bank of Detroit. In cases of extremely valu- 
able estates we will arrange an appraisal at 
your offices. You know you can rely on one 
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. ANOTHER 
: HOUSEWARMING 
... COMING UP! 


Natural gas heating is being installed in 95% 
of the new homes in America’s Heartland! 


Year after year, homeowners in that part of 
America’s Heartland served by Columbia 
Gas System continue to demand more and 
more natural gas. In 1956, Columbia’s 


domestic users in Pennsylvania, Ohio, West 

















Virginia, Kentucky, Virginia, Maryland, and 
southern New York, numbered 1,342,000 


. .. an increase of more than 30% since 1947, 


Natural gas is the preferred fuel in this area 
... not only for heating, but for cooking 


and water heating as well. 


The task of supplying natural gas for these, 
and other uses, grows more costly and complex 
every day. But Columbia is continually 
increasing its facilities and services. . . as it 
must ... so that there will be enough natural 
gas for all the housewarmings this year, 


and in the years to come. 





THE COLUMBIA 
sate “. SYSTEM, INC. 


COLUMBIA GAS SYSTEM SERVICE CORPORATION 
120 East 4ist Street, New York 17, N.Y: 


COLUMBIA 


CHARLESTON GROUP: United Fuel Gas Company, Amere Gas Utilities Company, Atlantic Seaboard Corporation, Central Kentucky Natural Gas Company, 
Virginia Gas Distribution Corporation, Kentucky Gas Transmission Corporation. COLUMBUS GROUP: The Ohio Fuel Gas Company 
PITTSBURGH GROUP: The Manufacturers Lightand Heat Company, ColumbiaGasof New York, Inc.,Cumberland and Allegheny Gas Company, Home Gas Company 
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Estate Planning - 1957 


THE LAWYER QUARTERBACK 


HE HISTORIC PURPOSES OF ESTATE 
i uae are to satisfy man’s nat- 
ural desire to provide for his wife and 
family, and, for those who plan to dedi- 
cate their estates to charity, to improve 
the lot of their fellow men. 

Estate planning is as old as history. 
Testaments have been discovered as 
early as 2800 B.C.1 We cannot separate 
estate planning from lifetime planning. 
The fact is that estate planning is a 
continuation and projection of lifetime 
planning. The plan starts consciously or 
unconsciously in early life. It con- 
tinues throughout life and projects it- 
self after death, sometimes for long pe- 
riods of time. We know of private trusts 
which have continued for nearly a cen- 
tury. and of charitable trusts which 
have continued since the early history of 
our country. 


Estate planning deals with events 
which cannot possibly be foretold by 
the estate planner. Who, conceiving a 
long range plan after the Civil War, 
could have visualized the investment, ad- 
ministrative and tax problems with 
which his designated trustee would be 
confronted in the middle of the twen- 
tieth century? Stephen Girard, whose 
charitable trust was unsuccessfully at- 
tacked by Daniel Webster, could not 
have anticipated the Civil War, the Four- 
teenth, Fifteenth and Sixteenth Amend- 
ments to the Constitution and that the 
Supreme Court in 1957 in a per curiam 
opinion would declare that the pro- 
vision in his will, limiting students of 
Girard College to poor white male 
orphans of Philadelphia, was in viola- 
Pi of the Constitution of the United 
tates.° 


_—__. 


1 Page, Wills 10 (1941), citing Kocourek & 
Wigmore, Evolution of Law Series, Vol. 1, 665. 

*Amerige v. Attorney General, 324 Mass. 648, 
88 N.E. 2d 126 (1949). The original testator died 
m 1864. A portion of the funds derived from his 


estate on passing through the exercise of succes- 
ee powers of appointment were still being ad- 
ministered in 1949. Fiduciary Trust Co. v. Mishou, 
821 Mass. 615, 75 N.E. 2d 3 (1947) which in- 
volved 2 trust established by agreement made in 
1851 and which continued until 1943. 


8Pennsylvania v. 
Trusts 
(1957) 


Board of Directors of City 
f the City of Philadelphia, 353 U.S. 230 
reversing 386 Pa. 548, 127 A. 2d 287 
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HARRISON F. DURAND 
New York, New York 


Even though a plan is designed to con- 
tinue but for one generation of thirty 
years, marked changes in the economy 
and the law must be anticipated. Wit- 
ness changes in investment media from 
government bonds, railroad bonds, mort- 
gages, and mortgage participations, to 
utility bonds, industrial bonds and com- 
mon stocks, the common trust fund and 
the resurgence of the Prudent Man Rule, 
all of which have been the subject of 
reports to our Section.* Witness also 
that in the field of taxation there have 
been in the last thirty years more than 
thirty important revisions in the In- 
ternal Revenue Code and the rate struc- 
ture. This generation has been marked 
by such historic decisions by the 
Supreme Court affecting tax planning 
as May v. Heiner® in 1930, abrogated 
as to trusts thereafter created by joint 
resolution of Congress March 3, 1931; 
the Church and Spiegel cases® in 1949, 
modified by the Technical Changes Act 
of 1949 and further modified by the 
1954 Internal Revenue Code; Helvering 
v. Clifford® in 1940, taxing the grantor 
on the income of short term controlled 
trusts, which led to ihe promulgation 
in 1945 of the famous Clifford regula- 
tions, most of which were incorporated 
into the 1954 Code; and the Stuart 
case® in 1942, taxing the grantor of a 
support trust notwithstanding the fact 
that the income was not in fact applied 
for support but was accumulated, and 
the change in the rule of the Stuart case 





(1956). (It has been revorted that an application 
will be made to the Supreme Court for reargu- 
ment.) The earlier case argued by Daniel Webster 
is Vidal v. Girard’s Executors, 43 U.S. (2 How.) 
127 (1844). 

4Sayre, Prudent Man Rule for Trust Investments, 
Com. Rep. Proceedings, A.B.A. Section on Real 
Property, Probate and Trust Law, 42 (1950); 
Sayre, Prudent Man Rule for Trust Investments, 
Com. Rep. Proceedings, A.B.A. Section on Real 
Property, Probate and Trust Law, 23 (1951); 
Bardt, Prudent Man Rule for Trust Investments, 
Com. Rep. Proceedings, A.B.A. Section on Real 
Property, Probate and Trust Law, 38 (1952); 
Jennett, Changing Concepts of Trust Investments, 
Com. Rep. Proceedings, A.B.A. Section on Real 
Property, Probate and Trust Law, 95 (1955). 


5281 U.S. 238 (1930). 
6335 U.S. 632 (1949); 335 U.S. 701 (1949). 
7309 U.S. 331 (1940). 
8317 U.S. 154 (1942). 


by the Revenue Act of 1943; to men- 
tion but a few of the great landmark 
cases. 


Estate plans in the mid-twentieth cen- 
tury must anticipate changes as marked 
as those that have occurred since the 
late twenties, and if the plan is to con- 
tinue for more than one generation, it 
must anticipate changes such as those 
which occurred since plans conceived 
during the nineteenth century. Our 
plans must be conceived to stand the 
test of time if they are to accomplish 
their basic purposes in a changing world. 


The Tax Purpose 


In our generation estate planning has 
come to serve a purpose in addition to 
the historic purposes mentioned, namely, 
to alleviate the burden of taxes. As 
rates have increased Congress has writ- 
ten into the Internal Revenue Code 
provisions according preferential treat- 
ment of capital gains, employee stock 
options, pension trust terminations, cer- 
tain fringe benefits and, in the estate 
tax area, exemption of employee an- 
nuities and transferred life insurance 
to mention a few of such provisions. 


These and similar provisions have 
created what is in effect a dual rate 
structure under which in certain in- 
stances a tax may be converted from 
a tax at ordinary income tax rates to 
a tax at capital gains rates or the 
income split among several taxpayers 
taxable at lower rates, and under which 
estate taxes can be shifted to gift taxes, 
also at lower rates.® Such provisions 
intensify not only the need for planning 
during life, but the projection of life- 
time planning into estate planning in 
order that the man of property may 
secure to himself and his family the 
benefit of the tax alternatives granted 
to him by the Code. 

The dual tax structure has accentuated 


the creation of dual estates — testa- 


*Surrey, The Congress and The Tax Lobbyist — 
How Special Tax Provisions Get Enacted, 70 Harv. 
L. R. 1145 (1957). 
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mentary and non-testamentary. To the 
traditional non-testamentary assets such 
as jointly owned property, inter vivos 
trusts and life insurance, we have 
added group insurance, pension plans 
and profit-sharing plans. We have added 
to the testamentary assets stock options 
and deferred compensation contracts. Of 
course, some of these assets can be 
transferred from the non-testamentary to 
the testamentary estate and vice versa. 
Our estate plans must therefore deal 
with dual estates, testamentary and non- 
testamentary, and with a dual system of 
taxation which, in some situations, ac- 
cords the client and his family the 





privilege of selecting the amount of tax 
to be paid from among two or more 
alternatives under the 1954 Code. How 
a reasoned choice from among the avail- 
able alternatives now available will 
stand up in the decades to come cannot 
now be foretold. This much we know. 
Long range planning cannot be predi- 
cated solely on the 1954 Code. The hus- 
tory of the Code has been one of change. 
Even since 1954 inequities have become 
apparent and the Mills subcommittee of 
the House Ways and Means Committee 
now suggests that consideration be given 
to 27 changes in the Code to correct 
these inequities.1° These include changes 
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in the taxation of multiple trusts and 
assigned life insurance. The creation of 
multiple trusts and the assignmeni of 
life insurance proceeds have been strong. 
ly advocated by some estate planners, 
We know that it is within the power of 


Congress to make changes such as 
these retroactive and applicable to plans 
now in effect,!! and that the Mills Sub. 
committee actually recommends that the 
suggested changes be made retroactive 


to November 7, 1956. 


Therefore, it must be apparent that 
to disregard the historic purposes of 
estate planning and to plan on a long 
term basis for the limited purpose of 
achieving tax advantages specifically 
permitted by the 1954 Code may fail 
even to achieve the intended tax ad. 
vantages. For this reason your Com. 
mittee in their report have adhered to 
historic purposes of estate planning. We 
deal with a simple plan actuated by 
man’s natural impulse to provide for 
his family. Within that framework we 
avail ourselves of the tax alternatives 
granted by the Code. By so doing we 
hope that future Congresses and the 
Courts will deal kindly with the plans 
so conceived, and that the families of 
our clients will not be prejudiced by 
our failure to foretell such action and 
changes in the economy in the decades 
to come. 


Functions of Estate Planning Team 


The title of these remarks suggests 
that I am of the view that the lawyer 
is the quarterback, or the heart of an 
estate planning team. That is correct. 
But it must be evident by now that 
several non-professional groups have 
legitimate interests in aspects of estate 
planning. They need not compete with 
each other. Each group has an area of 
interest and contributes to the plan 
within that area. These groups include: 


The Employer Corporation 


Corporations enter into employment 
contracts covering not only the period 
of employment, but all manner of 
fringe benefits. Some of these benefits 


loPreliminary report of Mills Subcommittee of 
the House Ways and Means Committee, released 
Nov. 7, 1956, P-H 1957 Fed. Tax Serv. Par. 33,903. 
The preliminary report suggests that such changes 
be made retroactive to Nov. 7, 1956. First Report 
of Advisory Group on Subchapter J of the Int. 
Rev. Code of 1954 on Estates, Trusts, Beneficiaries 
and Decedents received by the Subcommittee on 
Internal Rvenue Taxation and transmitted to the 
Committee on Ways and Means, U. S. House of 
Representatives, May 8, 1957, U.S. Government 
Printing Office (1957). 


Jt is well established that the fact that 4 
statute is retroactive does not make it unconsti- 
tutional unless there is a conflict with the due 
process clause. The question was first settled by 
the Supreme Court in Stockdale v. The Insurance 
Companies, 87 U.S. (20 Wall) 323 (1873), Im 
volving a tax statute. 
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are for the protection of the employee’s 
family after his death. Therefore, the 
corporation has a legitimate interest 
in that portion of the estate plan of its 
employees which relates to these fringe 
benefits. The corporation wants to make 
sure that its employee benefits actually 
accord to the employee and his family 
the protection that they are intended 
to achieve. 


The lawyer should, therefore, obtain 
the assistance of the corporation so that 
he can learn how these benefits affect 
the overall estate plan. The corporation 
will be accorded the opportunity to 
furnish the lawyer not only with sum- 
maries of its fringe benefits, but with 
Internal Revenue Rulings which estab- 
lish the tax consequences. The corpora- 
tion may make valuable suggestions as 
to how to use such benefits to the best 
advantage. 


The Life Insurance Underwriter 


Life insurance in all its forms has be- 
come such a major factor in our lives 
that the sale of insurance contracts 
necessarily involves a degree of estate 
planning. The object of the insurance 
underwriter is to see that the client has 
insurance adequate to his needs. His 
training qualifies him to advise how to 
put insurance to the best possible use 
and thereby contribute to that part of 
the over-all estate plan which involves 
insurance. 


But the underwriter has no right to 
practice law, to give legal advice or to 
hold himself out as having such rights. 
He has no right to prepare legal docu- 
ments of any kind. The lawyer should 
feel free to consult the insurance under- 
writer as to those aspects of the plan 
which relate to insurance. 


On the other hand, the insurance un- 
derwriter should scrupulously avoid in- 
jecting himself into elements of the 
estate plan with which insurance is not 
concerned. This has been recognized by 
the statements of principles entered into 
between the National Association of 
Life Underwriters and the American Bar 
Association.!2 


Trust Companies 


In offering their services as _profes- 
sional fiduciaries trust companies par- 
ticipate with the client’s attorney in 
formulating estate plans. It could not 
be otherwise, because no trust company 


“Statement of Principles with Respect to the 
Practice of Law Formulated by the National Con- 
ference of Lawyers and Life Underwriters (1948); 
Statement of Principles with Respect to Dis- 
ation of Legal Information by Home Office 
— ! of Life Insurance Companies; Casner, 
state Planning, 1078 ff. (2d Ed. 1956); Burch 
». Sigourney Mellor Pa. 43 D. & C. 597 (1942). 
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could be expected to act as an executor 
or trustee unless the will or trust was 
satisfactory to it. Generations of service 
in handling the investment and finan- 
cial aspects of estates and trusts have 
established the competence of modern 
trust companies to administer them and 
to advise concerning the financial and 
administrative aspects of the estate 


plan. 


But trust companies have no right to 
give legal advice in any matter, includ- 
ing the area of estate planning, and 
have no right to prepare wills and trusts. 
This likewise has been recognized by 
the National Conference group of repre- 


sentatives of the American Bar As- 
sociation and American Bankers Asso- 
ciation.!* Friendly cooperation between 


13Statement of Principles with Respect to the 
Practice of Law Formulated by the National Con- 


ference of Lawyers and Corporate Trustees (1941), 


Casner, Estate Planning 1086 ff. (2d Ed. 1956); 


State Bar Ass’n v. Conn. Bank & Trust Co., 20 


Conn. Sup. 248, 1381 A. 2d 646 (1957) (The Con- 
necticut State Bar Association plans to appeal 
this decision to the State Supreme Court. The 
Board of Governors of the American Bar Asso- 
ciation has authorized the filing on behalf of the 
American Bar Association of an amicus curiae 
brief on such appeal.); Detroit Bar Ass’n v. 
Union Guardian Trust Co., 282 Mich. 216, 276 
N.W. 365 (1987), Id. 282 Mich. 707, 281 N.W. 
432 (1938); Judd v. City Trust & Savings Bank, 
133 Ohio St. 81, 12 N.E. 2d 288 (1937); Merrick 
v. American Security & Trust Co., 71 App. D.C. 
72, 107 F. 2d 271 (1939); Groninger v. Fletcher 
Trust Co., 220 Ind. 202, 41 N.E. 2d 140 (1942); 
Hobson v. Kentucky Trust Co., 303 Ky. 493, 197 
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A member of the American 
Bar Association comments on 
the advertising of a PURSE 
COMPANY customer bank: 


“IT think that your ads 
(featuring the importance of 
the attorney’s service in es- 
tate matters) are in keeping 
with the spirit of genuine 
cooperation that should exist 
between banking institutions 
and bar associations, to give 
the best possible service to 
the public, and I hope very 
much that you continue this 
advertising.” 
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solve many a knotty problem. The 
proper relationship between the lawyer 
and the trust company in estate planning 
is not competition, but cooperation in a 


field which requires the skills of bath. 


Certified Public Accountants 


The certified public accountant per- 
forms estate planning functions in the 
field of accountancy. Lawyers should en- 
courage their clients to seek the advice 
of certified public accountants whenever 
accounting problems arise, and certified 
public accountants should encourage 
their clients to seek the advice of law- 
yers whenever legal questions are 
present. While there may be a certain 
overlapping between the two _profes- 
sions, the separate functions of the two 
professions have been recognized by the 
statement of principles formulated by 
the National Conference of Lawyers and 
Certified Public Accountants.!4 


The Lawyer 


The lawyer is under a duty to give 
skilled and disinterested legal guidance 
and advice in respect of all the elements 
of the estate plan. He integrates the 
work of other groups into a single plan 
which evolves during the life of his 
the lawyer and the trust company will 


S.W. 2d 454 (1946); Arkansas Bar Ass’n v. Union 
National Bank, 224 Ark. 48, 273 S.W. 2d 408 
(1954). 


M4Statement of Principles with Respect to the 
Practice of Law Formulated by the National Con- 
ference of Lawyers and Certified Public Ac- 
countants (1951); Matter of New York County 
Lawyers Ass’n (Bereu), 273 App. Div. 524, 78 
N.Y.S. 2d 209 (1st Dept. 1948), afi’d 299 N.Y. 
728, 87 N.E. 2d 451 (1949); Gardner v. Conway, 
234 Minn. 468, 48 N.W. 2d 788 (1951). See also 
39 Minn. L.R. 873 (1955); 24 Geo. Wash. L.R. 
377 (1956). 


client and becomes the ultimate estate 


plan. 


“There are. several reasons why the 
lawyer is. charged with the primary re- 


sponsibility. First in importance is that 
the sole duty of the lawyer is to his 
client. He alone is capable of offering 
professional, disinterested and objective 
advice. His remuneration is not con- 
tingent on the sale or solicitation of new 
business, as in the case of certain non- 
professional advisors. 


The second reason is the privileged 
nature of communications with the 
client. The client can communicate free- 
ly with his lawyer concerning his fam- 
ily, transfers and other transactions 
which enter into the estate plan, secure 
in the knowledge that these commun- 
ications will remain privileged and con- 
fidential, and cannot be divulged except 
with the client’s consent. Estate plans of 
non-lawyers do not enjoy the privilege. 
Non-privileged communications between 
client and insurance underwriters, trust 
companies and the like have been used 
in evidence against the client or his 
estate and have helped to defeat the 
client’s plan.?® 


The third reason is that the lawyer 
has the judgment needed to formulate 
long range plans which fit contemporary 
conditions into the historic purposes of 
estate planning. The lawyer, steeped in 
the history and evolution of the law, by 
the exercise of farsighted judgment is 
in the best position to build into the 
plan conservative safeguards to protect 


USlifka v. Johnson, 161 F. 2d 467 (1947). 
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the plan from changes in the law and 
the economy the nature of which cannot 
be foretold, but which we know from 
past experience will certainly occur. 


Who is the lawyer who can properly 
advise in respect of problems such 
as these? Must this fascinating subject 
be reserved to the specialist? In my 
opinion, the lawyer best qualified to 
quarterback the estate planning team js 
and must continue to be the lawyer from 
whom the client has customarily ob. 
tained his legal advice, whether or not 
he is an estate planning specialist. He 
is the lawyer perhaps who in his early 
days drew the client’s first will or 
helped him with the purchase of his 
home. He is the lawyer who from a 
life-long professional association knows 
the family of his client and has watched 
the development of his client’s business 
interests and knows all the details of 
such interests. The knowledge of these 
facts acquired through years of profes. 
sional association is the solid founda- 
tion on which all such plans are built. 
The lawyer, having guided his client 
through a successful business life, is, 
I believe, under a duty to the client to 
carry on by giving appropriate advice 
for the protection of the family of the 
client when he passes on. He has the 
immense responsibility to maintain a 
reasonable understanding of the princi- 
pal elements of the changing and rapidly 
developing field of estate planning, 
either by himself or by associating him- 
self with a specialist in his community. 


Fortunately, we have the forums and 
institutes sponsored by our law schools. 
We have our Bar Associations and their 
Estates and Trusts Committees. Public 
spirited members of our profession con- 
tribute their time and knowledge to 
these activities. It is now possible there- 
fore for all of us who really seek it to 
acquire the understanding and_ the 
know-how to enable us to discharge our 
solemn duties to our clients in the area 
of estate planning. 


The lawyer is the heart of the estate 
planning team and has the primary 
responsibility. We face a challenging 
assignment to keep ourselves informed 
and abreast of the times. In meeting 
this assignment we must act in C0 
operation with non-professional groups 
which have established a legitimate in- 
terest in estate planning and we must 
act in cooperation with other members 


of the Bar. 
i> BB -f 


e E. Lansing Ray, former editor and 
publisher of the St. Louis Globe—emo- 
crat, left an estate of $4,162,528. 
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DISPOSITION OF OIL AND GAS INTERESTS® 


in the field of trusts which include 
oil and gas interests because of the 
characteristics of such interests. An ex- 
treme fluctuation in the market value of 
such an interest, whether producing or 
non-producing, often exists. What is of 
nominal value today may be of great 
value tomorrow or vice versa. A work- 
ing interest will be lost unless it is 
drilled and drilling is a hazardous specu- 
lation. Even if a discovery is made, the 
well may blow-out, or the drill pipe may 
become stuck or twist off, then to be 
fished out or, together with the hole, be 
lost. Any such event may cost staggering 
sums. After oil or gas is discovered, it 
is a wasting asset. The problems raised 
must be solved by draftsmanship and 
selection of the trustee, after determin- 
ing the considered wishes of the settlor.? 


On the PROBLEMS ARE ENCOUNTERED 


Taxability as an Association. If work- 
ing interests are to be placed in an 
inter-vivos trust care must be exercised 
to prevent the trust from being required 
to pay Federal income tax on a corpo- 
rate basis.” If the trust resembles a 
corporation and is formed for and cap- 
able of conducting an active business, it 
is subject to the corporate income tax.* 
If, however, the trust is created for the 
principal purpose of benefiting the nat- 
ural objects of the donor’s bounty and 
not for the principal purpose of engag- 
ing in business and sharing gains, it 
may hold oil and gas interests and not 
be taxed at corporate rates. The posi- 
tion of the Commissioner and its history 
is in part set forth in G.C.M. 23061, 
1942-2 C.B. 159 and Revenue Ruling 57- 
111, I.R.B. 1957-11. 


Guarantee by Settlor of Loan to Trust. 


*Only that portion of Mr. Cook’s paper which 
deals with trusts, wills and estates is printed here. 


1Bruce H. Johnson, Tax and Other Problems of 
a Fiduciary Holding Oil and Gas Interests, Oil and 
Gas Taxes, Prentice-Hall, Inc. 1956, Para. 4001. 


*Sec. 7701(a) (3) Internal Revenue Code. 


®Hecht v. Malley, 265 U. S. 144 (1924); Morris- 
sey v. Comm., 296 U. S. 344 (1985); Helvering v. 
Colman-Gilbert Associates, 296 U. S. 368 (1935); 
Swanson v. Comm., 296 U. S. 362 (1935); Helver- 
ing v. Combs, 296 U. S. 885 (1935). 


‘Curt Teich Trust No. 1, 25 T. C. 884 (1956); 
Living Funded Trust of Harry E. Lyman, 36 
B. T. A. 161 (19387). 
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A settlor may desire that a trust created 
by him borrow money for the purchase 
of oil and gas interests, but finds that 
this can only be achieved by the settlor 
guaranteeing the repayment of the loan. 
Discharge by a trust of the debt of its 
settlor is generally held to result in tax- 
able income to the settlor.5 However, if 
provision is made that the settlor has no 
recourse on the trust or its property in 
the event he is required to pay the debt, 
his guaranty and payment thereunder 
would appear to be a further contribu- 
tion to the trust; however, a ruling is 
recommended if substantial amounts are 
involved. 


Allocation of Receipts. Express pro- 
vision should be made for the allocation 
of the proceeds from the disposition of 
oil and gas interests and the production 
therefrom, both as between income and 
principal and as between those persons 
entitled to the final and intermediate 
rights therein, for otherwise the ap- 
plicable law may not be clear or may 
not fulfill the wishes of the settlor.® 

Allocation of Depletion and Deprecia- 
tion. Express provision should also be 
made in any “complex” trust where 
accumulation or distribution is within 
the discretion of the trustee for the 
trustee to apportion at his discretion the 
depletion and depreciation deductions 
and any other apportionable tax deduc- 
tions as is permitted by Sections 167(g) 
and Section 611(b)3 of the Internal 
Revenue Code.’ By such means, income 
tax savings can be effected by apportion- 
ing larger amounts of deduction to such 
of the trust and its beneficiaries as might 
otherwise be in higher brackets than the 
average thereof.® 


Retention of and Investment in Oil 


5Regulation 1.677(b)-1(d); Helvering v. Blu- 
menthal, 296 U. S. 552 (1935); James L. Knight, 
39 B. T. A. 486. (19389); Clifton B. Russell, 5 T. C. 
974 (1954); Ralph W. Conant, 7 T. C. 453 (1946); 
Samuel G. Mosby v. U. S. (D. C. W. D. Tenn., 
1949) 50-1 U. S. T. C. 9120; Section 167(a) of the 
Internal Revenue Code of 1939. 


®Gordon F. Brown, The Oil and Gas Lease as 
a Private Trust Res, 9 Oklahoma Law Review, 
p. 10 (1956). 


7Rev. Rul. 56-105, I. R. B. 1956-12, 10. 
8Johnson, supra, note 1, Para. 4001.1; but see 
Caveats in Allocation of Depletion Deduction be- 


tween Trust and Beneficiaries, Oil and Gas Tax 
Quarterly, July 1956, p. 236. 


and Gas Properties. Since oil and gas 
interests may be non-productive, expen. 
sive to maintain, speculative, or if pro- 
ductive, wasting assets, specific provi. 
sion should be made as to whether or 
not the trustee may retain or invest 
therein and if so, as to the extent of his 
mandatory directions, his discretion and 
his limitations. Otherwise, he may find 
that his duties under the law do not 
comply with the wishes of the settlor.’ 


Other Special Provisions. If oil and 
gas interests are to be included in a trust. 
broad discretion should be vested in the 
trustee and waiver of all duties, restric. 
tions and liabilities of the trustee with 
respect thereto should be expressed to 
the extent permitted by law. He should 
be authorized in specific terms to do the 
various acts mentioned in this paper and 
all others which an owner of such an 
interest may do, including mortgaging 
and refinancing, and regardless of 
whether the effect of the act extends 
beyond the end of the term of the trust 
or is contemplated at the creation of the 
trust. 


Selection of Trustee. It is obvious 
from the foregoing that the selection of 
the trustee is most important. The 
trustee must be familiar with oil and 
gas and its problems, must be equipped 
to handle the properties and must be of 
unquestioned integrity and __ financial 
stability. There are corporate trustees 
who are both qualified and available, 
particularly in the large financial centers 
and the oil and gas producing areas. 
There are also qualified individuals bul 
their availability should be determined 
in advance. If a trustee generally quali- 
fied except in oil and gas matters is de- 
sired, provision might be made for ar- 
other person to pass on all oil and gas 
matters with the trustee to follow his 
directions and be absolved in doing s0. 


Wills and Estates 


The remarks concerning trusts and 
trustees relate generally also to exect- 
tors and estates. It must be noted that 
the apportionable tax deductions such as 


"See notes 6 and 8, supra. 
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depletion cannot be apportioned between 
an estate and its beneficiaries other than 
as the income is apportioned.’° 


Open Well Doctrine. In dealing with 
oil and gas interests account must be 
taken of the doctrine that where the 
property has been devoted to production 
prior to the commencement of a life 
estate therein, the life tenant is entitled 
to the royalties and profits and not 
merely interest thereon. In Texas the 
execution of an oil and gas lease on the 
community homestead prior to the hus- 
band’s death with no production until 
some two years after his death has been 
held under the doctrine to entitle the 


10See note 8, supra. 


wife to the royalties to the exclusion of 
the children.” 


Non-Resident Decedents. When a resi- 
dent of one State dies, leaving oil and 
gas interests in another State, the laws 
of the latter State will determine whether 
an ancillary administration or probate 
is necessary or desirable, which of the 
foreign or local administrator or execu- 
tor, or the heirs or devisees are entitled 
to each of the bonus, rentals or royalties, 
and which are proper persons from 
whom a lease should be taken.’ 


“Youngman v. Schular (Tex. Sup. 1956) 228 
S. W. 2d 495. 


12Morris, Oil and Gas Interests in Decedents’ Es- 
tates, TRUSTS AND ESTATES, Oct. 1954, p. 890. 





RULES AGAINST PERPETUITIES 


LEWIS M. SIMES 
Ann Arbor, Mich.; Committee Chairman 


: ip most important event during the 
past year in the movement for legis- 
lative improvement of the common law 
Rule against Perpetuities is the report 
of the English Law Reform Committee 
on the Rule against Perpetuities (Cmnd. 
18), presented to Parliament in Novem- 
ber, 1956. The publication, 33 pages in 
length, was prepared by an eminent 
group of lawyers and legal scholars. 
While it does not draft bills, its 22 
recommendations are very specific. 


Attention should be directed to the 
following pieces of state legislation re- 
cently enacted. 


Vermont Laws (1957), No. 177, is as 
follows: 


“Section 1. Rule against perpetuities: 
interest reformed to conform with intent. 
Any interest in real or personal property 
which would violate the rule against per- 
petuities shall be reformed, within the 
limits of that rule, to approximate most 
closely the intention of the creator of the 
interest. In determining whether an inter- 
est would violate said rule and in re- 
forming an interest the period of per- 
petuities shall be measured by actual 
rather than possible events. 

Section 2: Construction. This act shall 
not be construed to invalidate or modify 
the terms of any interest which would have 
been valid prior to its enactment. 

“Section 8. Same. This act shall apply 
only to inter vivos instruments and wills 
taking effect after the act becomes oper- 
itive and to appointments made after the 
act becomes operative including appoint- 
ments by inter vivos instrument or will 
under powers created before the act be- 
both legal and equitable interests.” 
comes operative. This act shall apply to 
Kentucky House Bill 492, Ky. Laws, 

1956, amending Kentucky Revised Sta- 
tutes §381.220, excepts trusts created as 
a part of a stock bonus plan, pension 
plan, disability or death benefit plan or 
profit-sharing plan, from the operation 
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of rules against perpetuities. It also pro- 
vides for the administrative contingency 
problem. 


West Virginia Laws, 1957, p. 55 (H.B. 
184), reverses the rule announced in 
First Huntington National Bank v. 
Gideon-Broh Realty Co., 139 W. Va. 130 
(1953), and makes an option to purchase 
contained in a lease, and exercisable not 
later than its termination, an exception 
to the operation of the rule against per- 
petuities. 


Idaho Laws, 1957, c. 54, makes the 
period for the permissible suspension of 
the power of alienation of real property, 
lives in being and 25 years. It also con- 
tains the following provision: 

“There shall be no rule against per- 
petuities applicable to real or personal 
property, nor any rule prohibiting the 
placing of restraints on the alienation of 
personal property; no trust heretofore or 
hereafter created. either testamentary or 
inter vivos, shall be declared void, but 
shall be so construed as to eliminate parts 
violating the above provisions. and in such 
a way that the testator’s or trustor’s wishes 
are carried out to the greatest extent per- 
mitted by this Act; that there shall be no 
presumption that a person is capable of 
having children at any stage of adult life.” 

In view of the ambiguous character of 
this language, if for no other reason, it 
is not recommended as a model. 


Attention should be directed to the 
study relating to Suspension of the 
Absolute Power of Alienation, prepared 
by Professor Lowell Turrentine for the 
California Law Revision Commission, 
and published November 30, 1956. This 
document contains recommended legisla- 
tion to take care of peculiar problems 
arising in California by reason of the 
statutory amendment of the California 
rules against perpetuities in 1951. It is a 
valuable contribution to the literature of 
this subject, and should be examined by 




















“I'm having them make up your pay 
in travelers cheques, Gibson.” 











any one interested in the particular sort 
of legislative amendment of rules against 
perpetuities with which it deals. 


It is our belief that a short, simple 
handbook would be of great assistance 
to legislators who are preparing statutes 
for the improvement of rules against 
perpetuities and would improve the 
quality of their legislation on this sub- 
ject. Your Committee, therefore, makes 
the following recommendations: 


(1) That your Committee be author- 
ized to complete the preparation of a 
Legislators’ Handbook on Perpetuities, 
in substantially the form of the tentative 
draft submitted to the Council of the 
Section, but with such minor modifica- 
tions as they deem advisable; 


(2) That the Council arrange* for 
publication and distribution of the Hand- 
book to members of the Section and such 
other persons as may seem desirable; 


(3) That the Committee on Rules 
against Perpetuities be prepared to offer 
advice to persons preparing legislation 
on this subject, and that appropriate 
publicity be given to this function of 
your Committee. 


[Committee members: Edward C. King, 
Boulder, Col.; W. Barton Leach, Cam- 
bridge, Mass.; Charles Looker, New 
York, N. Y.; Myres S. McDougal, New 
Haven, Conn.; Walter L. Nossaman, Los 
Angeles, Cal.; Daniel M. Schuyler, 
Chicago, Ill.; James N. Vaughn, New 
York, N. Y.] 


*So voted 


A AA 


@ “When all government, domestic and 
foreign, in little as in great things, shail 
oe drawn to Washington as the center ot 
all power, it will render powerless the 
checks provided of one government on 
another, and will become as venal and 
oppressive as the government from which 
we are separated.” — Thomas Jefferson. 
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Standard Federal Tax Reports—New law, old law—for the man who must 
have everything concerning federal taxes affecting business and individual 
taxpayers. Week in, week out, the Standard's informative issues rush to 
subscribers complete details on every twist and turn of pertinent federal tax 
law, as it breaks. Featured are authoritative full texts of laws, regulations, 
rulings, court decisions, forms, and related facts and information—all ex- 
plained and tied into the over-all picture with helpful, understandable 
editorial comments. Subscription includes 9 ‘‘bring-you-up-to-date’’ Com- 
pilation Volumes and current bound volumes of U. S. Tax Cases. 


Federal Tax Guide Reports —Edited and produced particularly for Tax Men 
who must stay abreast of unfolding developments concerning the federal 
income taxes of the average taxpayer, the ordinary corporation or individual. 
Swift weekly issues provide quick access to essential facts and information— 
changes in statutes, amendments, regulations, decisions, official rulings, and 
the like. Subscription includes two loose leaf Compilation Volumes with 
pertinent law texts, income tax regulations, rulings, decisions, explanations, 
examples, charts, tables, check lists. 





State Tax Reports—Tax Men everywhere welcome the special assistance of 
CCH's State Tax Reports. Forty-eight states and the District of Columbia 
are each individually covered in separate reporting units. Swift, accurate, 
convenient, the informative regular ‘‘Reports’’ for each unit keep pertinent 
state tax facts and information constantly up-to-the-minute. Coverage in- 
cludes new laws, amendments, regulations, rulings, court and administrative 
decisions, return and report forms—in short, everything important and 
helpful in the sound and effective handling of corporate or individual 
state taxes and taxation. One or more loose leaf Reporter Volumes for each 
unit included undér subscription at no added cost. 





Payroll Tax Guide—For dependable, continuing help in handling the payroll 
problems involved under federal income tax withholding, federal social 
security taxes on employers and employees, federal wage and hour regulatory 
provisions, state and local income tax withholding, and unemployment in- 
surance contributions. Spans the whole workaday world of pertinent statutes, 
rulings, regulations, decisions, returns, forms, reports and instructions. No 
law texts, no regulations—instead plain-spoken explanations of ‘‘payroll law"’ 
make everything instantly clear. Compact Compilation Volume included. 
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Taxation of Parents on 


Trust Income Paid toChildren 


F A FATHER CREATES A TRUST FOR THE 
l support and maintenance of his minor 
child, the father may be taxable on part 
or all of the trust income. The evolution 
of this doctrine began in 1937 when the 
Supreme Court held, in Douglas v. Will- 
cuts,: that the income of a trust created 
by a husband to discharge his legal ob- 
ligation to support his divorced wife 
was taxable to the grantor-husband ra- 
ther than to the wife. The Court stated 
that: “The creation of the income to the 
discharge of his obligation leaves the na- 
ture of the transaction unaltered.” 


On the authority of the Douglas 
case, the same Court applied the same 
rule to trusts for minor children whom 
the grantor was legally obligated to sup- 
port. In Helvering v. Stokes,? and Hel- 
vering v. Schweitzer,* brief per curiam 
decisions had the effect of holding gran- 
tor-fathers taxable on the income of 
trusts created for their minor children. 
These cases established the rule that 
where a father creates a trust for his 
minor child, and the trust agreement re- 
quires that the net income be applied 
for the maintenance, education and sup- 
port of the child, the father-grantor, ra- 
ther than the child, is taxable with the 
net income of the trust to the extent of 
his legal obligation of support or main- 
tenance.* 

Section 677 (a) of the 1954 Code pro- 
vides that a grantor is to be treated as 
the owner of any portion of a trust 
whose income is distributed to him. The 
new Regulations under Section 677 (a) 
adopt the rule of the Stokes and Schweit- 
zer cases in regard to trusts where there 
1s no discretionary determination and 
the income is required to be applied to 
the support of a minor child of the gran- 


ee 


_, Douglas v. Willeuts, 296 U. S. 1 (1935), aff’g 
3 F 24 130 (CCA 8th 1934); See Paul, Five 
rm Ra ‘kh Douglas v. Willcuts, 53 Harv. L. Rev. 
9) 


*Helvering v. Stokes, 296 U. S. 551 (1935), 


| "v's per curiam 79 F 2d 256 (CCA 3rd, 1935). 


*Helvering v. Schweitzer, 296 U. S. 551 (1935), 


) 'ev’e per curiam 75 F 2d 702 (CCA 7th, 1935). 


‘Commissioner v. Grosvenor, 85 F 24 2 (CCA 2d, 


5 1936); Wileow v. Commissioner, 137 F 2d 136 


(CCA 9th 


: 1943), aff’g 48 BTA 931 (1941); Edgar 
S. Peierls, 


12 TC 741 (1949). 
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WILLIAM K. STEVENS 
Chicago, Illinois 


tor.> In such cases. the income, to the ex- 
tent of the grantor’s legal obligation to 
support the child, is considered as dis- 
tributed not to the child but to the gran- 
tor. 


Similarly, where the grantor retains 
a discretionary power in his individual 
capacity to require trust income to be 
applied for the support of his minor 
child, the grantor-father remains taxable 
on the income whether the income is ap- 
plied for support or not.® 


The case of Helvering v. Stuart,’ de- 
cided by the Supreme Court in 1942, 
dealt with a trust for minors where the 
trustees, without any interest adverse 
to the grantor, had authority to devote 
so much of the net income as they deem- 
ed advisable for the “education, support 
and maintenance” of the minors. The 
Court held that the possible use of in- 
come to relieve the grantor, pro tanto, 
of his parental obligation of support 
was sufficient to render the entire income 
of the trust for minors taxable to the 
father-grantor. 


However, the reach of the Stwart case 
was limited by Congress in 1943 when 
subdivision (c) was added to Section 
167 of the 1939 Code to the effect that 
the income of a trust, which in the dis- 
cretion of a trustee, or the grantor act- 
ing as trustee or co-trustee, may be ap- 
plied for the support of a beneficiary 
whom the grantor is legally obligated 
to support, is taxable to the grantor only 
to the extent that the income is so ap- 
plied. Section 167 (c) established the 
distinction between the situation where 
the grantor-father retains the discre- 


5Reg. § 1.677 (C)-1. 
6J. S. Pyeatt, 39 BTA 774 (1989); Henry A. 
Loeb, 40 BTA 517 (1939) aff’g 113 F 2d 664 
(CCA 2d, 1940); George H. Whitely, Jr., 42 BTA 
402 (1940), aff’d 120 F. 2d 782 (CCA 8rd, 1941), 
cert. den. 314 U. S. 657 (1942); Commissioner v. 
Casperson, 119 F 2d 94 (CCA 8rd, 1941), cert. den. 
314 U. S. 643 (1942); Frank E. Joseph, 5 TC 
1049 (1945). 

iHelvering v. Stuart, 317 U. S. 154 (1942); See 
Frances Jones Clow, 1 TC 928 (1943); Estate 
of J. E. Weil, 1 TCM 1920 (1943); See Guterman, 
The Federal Income Tax and Trust for Support— 
The Stuart Case and its Aftermath, 57 Harv. L. 
Rev. 479 (1944). 


8Sec. 134 of the Revenue Act of 1943. 


tionary power in his individual capacity 
and the situation where the trustees, or 
the grantor acting as trustee, has such 
a power.” Section 677 (b) of the 1954 
Code and the new Regulations adopt the 
rule of Section 167 (c).?° 


Three Rules 


for Grantor-Fathers 


Thus, the cases, the 1954 Code and 
the new Regulations have firmly estab- 
lished the following three rules in cases 
where the grantor is the father: 

First, where the trust instrument 
requires the trustee to use the income 
for the support of a minor child, the 
trust income is taxable to the grantor 
to the extent of his legal obligation to 
support the child; 


Second, where the grantor has re- 
tained an unrestricted power to re- 
quire that income be applied for the 
support of his minor child; the trust 
income is taxable to the grantor to the 
extent of his legal obligations; 


Third, income of a trust is not con- 
sidered taxable to the father-grantor 
merely because such income in the dis- 
cretion of a trustee, or the grantor 
acting as a trustee may be applied 
for the support or maintenance of a 
minor child except to the extent that 
such income is so applied. 

It is, of course, possible for a father- 
grantor to establish a trust for a minor 
child where the income is taxed to the 
child rather than the father. If the gran- 
tor creates a trust for the benefit of his 
minor child, and the trust instrument di- 
rects that all of the income shall be paid 
to the child, rather than authorizes pay- 
ments in discharge of the grantor’s legal 
obligation of support, payments to the 
child are taxed to the child and not to 
the father. A father may create a trust 
for the benefit of his child, rather than 
for his own benefit, just as he can make 
gifts outright to a child. Unless the pay- 
ments are intended, or are actually used 
to discharge the grantor’s legal obliga- 
tion of support, the rule of attribution 


See Hopkins v. Comm., 144 F 2d 683 (CCA 6th, 
1944), remanding 1 TCM 427 (1943). 


10Reg § 1.677 (b)-1. 
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of the Douglas, Stokes and Schweitzer 
cases should have no application." 


Grantor Other Than Parent 


Many trusts are established for the 
benefit of minor children by individuals 
other than their parents.’? If a grand- 
father creates a trust for his minor 
grandson and directs that the entire net 
income be paid to the grandson, or au- 
thorizes the trustee to make discretion- 
ary payments for his benefit which 
would supplement but would not be in 
lieu of the father’s obligations of support 
and maintenance, the grandson would 
be taxable on all the income or the 
amount paid for his benefit as the case 
may be. But in any one of the following 
three situations, the father, rather than 
the grandson, may be taxable with a por- 
tion or all of the trust income: 

First, if the trust instrument re- 
quires the trustee to apply all of the 


income of the trust for the support 
and maintenance of the grandson; 


Second, if the father is given an un- 
restricted power in his individual ca- 
pacity to require that the income of 
the trust be applied for the support 
and maintenance of the grandson; 


Third, if the income of the trust is 
applied for the support and mainten- 
ance of the grandson in the discretion 
of the father, acting as trustee. 


Under the 1939 Code, there had been 
no case holding the father taxable on the 
income of a trust in any one of these 
three situations, and yet the Regulations 
under the 1954 Code indicate that the 
position of the Internal Revenue Ser- 
vice is that the father is taxable with all 
of the trust income in the first and sec- 
ond situations; and in the third situ- 
ation, the father is taxable with so much 
of the income of the trust as is actually 
applied for the support and maintenance 
of the grandson. In each situation, the 
amount of income attributable to the 
father is limited by the extent of the 
father’s legal obligation of support.1* 


uz. E. Black, 36 BTA 346 (1937); Suhr v. 
Comm., 126 F 2d 283° (CCA 6th 1942); Comm. v. 
Katz, 1389 F 2d 107 (CCA Tth, 1943); Estate of 
William P. Eger, 4 TCM 914 (1945); Cushman v. 
Comm., 153 F 2d 510 (CCA 2d, 1946); 
Cooper Hemphill, 8 TC 257 (1947). 

12S$tern, “‘A Tax Trap for the Family Trustee,” 
88 Taxes 594 (1955); Cesner, “The Internal Rev- 
enue Code of 1954; Estate Planning,” 68 Harv. L. 
Rev. 433 (1955); Kamin, Surrey and Warren, 
“The Internal Revenue Code of 1954: Trusts, 
Estates and Beneficiaries,” 54 Col. L. Rev. 1237 
(1954); Winton, “Taxation of Nongrantors Under 
Trusts for Support of Their Dependents, “33 Taxes 
804 (1955); Waters, “Grandfather Trusts and 
Other Trusts Taxed to Third Persons,” Proc. NYU 
14th Ann. Inst. on Fed. Taxation, 495 (1956). 


18Reg. § 1.652(a)-1; § 161(a)-2; § 1.662(a)-4; § 
1-678(a)-1; The Regulations state in Sec. 1.662 
(a)-4.that, “‘The term ‘legal obligation’ includes a 
legal obligation to support another person if, and 
only if, the obligation is not affected by the ade- 
quacy of the dependent’s own resources. For ex- 


Jane 
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Section 678 (a) of the 1954 Code pro- 
vides that a person is to be taxed with 
the income of a trust to the extent that 
he has the power to vest such income in 
himself. The statute goes on to state in 
Section 678 (c) that this provision, Sec- 
tion 678 (a), shall not apply to a power 
which enables such person, in the ca- 
pacity of trustee or co-trustee, merely 
to apply the income of a trust to the 
support or maintenance of a person 
whom the holder of the power is ob- 
ligated to support or maintain except 
to the extent that such income is so ap- 
plied. 

Section 678 (c) of the 1954 Code was 
borrowed almost verbatim from Sec- 
tion 167 (c) of the 1939 Code which 
dealt solely with powers held by a gran- 
tor. As mentioned earlier, the Stuart 
case had held that a grantor was taxa- 
ble on the income of a trust where the 
trustees, without any interest adverse 
to the grantor, had authority to apply 
income for the support and maintenance 
of the grantor’s minor children, and Sec- 
tion 167 (c) was enacted in 1943 to 
limit the application of the Stwart case. 
Neither the Stwart case nor Section 167 
(c) had application to any situation 
other than that of attributing income of 
a trust to a grantor where the trust had 
been created to provide a means to dis- 
charge the legal obligation of the grantor 
to support or maintain persons depen- 
dent upon him. Taking the equivalent of 


Section 167 (c) out of the grantor trust 
situation and placing it in Section 678 
(c) of the 1954 Code as a basis for tax- 
ing persons other than grantors has the 
effect of making rules formerly applica- 
ble only to grantors now applicable to 
persons other than grantors. 


Section 678 (c) was referred to in the 
Senate Committee Report as a “libera- 
lizing provision.”’* It is a liberalizing 


ample, a parent has a legal ‘obligation’ within the 
meaning of the preceding sentence to support his 
minor child if under local law property or income 
from the property owned by the child cannot be 
used for support so long as his parent is able to 
support him. On the other hand, if under local 
law a mother may use the resources of a child for 
the child’s support in lieu of supporting him her- 
self, no obligation of support exists within the 
meaning of this paragraph, whether or not in- 
come is actually used for support.” In some juris- 
dictions, trust income actually used for support 
and maintenance will be taxed to the child rather 
than to the father. The general rule, however, is 
that when the father has adequate means he can- 
not charge property owned by the child for its 
support. 67 C. J. S. 723. 


144A liberalizing provision is provided under 
which a person will not be taxed on income by 
reason of a power vested in him as trustee to ap- 
ply such income to the support or maintenance of 
his dependents, except to the extent that the in- 
come is so applied. This provision in consistent 
with Sec. 167 (c) of existing law (Sec. 677 (c) of 
the new Code) relating to equivalent powers held 
by the grantor.” Sen. Rep. No. 1622, 83rd Cong., 

2d Sess. 371 (1954). 


provision if, but only if, it can be as. 
sumed that a power held by a person ty 
direct that the income of a trust be ap. 
plied to the discharge of his legal ob. 
ligation of support is the same as , 
power to vest income in himself, The 
new Regulations assume that these two 
powers are equivalent, and provide that 
the general rule of Section 678 (a) js 
applicable to any case in which the 
holder of a power exercisable solely by 
himself is able, in any capacity other 
than that of trustee or co-trustee, to ap. 
ply the income in discharge of his ob. 
ligation of support or maintenance. 

The new Regulations also provide that 
any amount which, pursuant to the 
terms of a trust instrument, may be used 
in discharge of a legal obligation of any 
person shall, to the extent so used, be 
included in the gross income of such per. 
son, limited only by the extent of his 
legal obligation under local law. If a 
trust instrument requires that the entire 
trust income be applied for the support 
and maintenance of a minor child, whom 
the father is legally obligated to support, 
the father, rather than the child, is taxa- 
able with the trust income to the extent 
of the father’s legal obligation of sup- 
port.?® 


The 1954 Code, as interpreted by the 
new Regulations, thus applies the three 
rules formerly applicable only to gran- 
tors to non-grantors in the following 
manner: 


First, where a trust instrument re- 
quires the trustee to apply the income 
of a trust for the support and mainte- 
nance of a minor child whom a person 
is legally obligated to support and 
maintain, that person is treated as the 
beneficiary rather than the child to 
the extent of such legal obligation; 

Second, where a person has an un- 
restricted power in an individual ca- 
pacity to require that trust income be 
applied for the support and mainte- 
nance of a minor child whom such per- 
son is legally obligated to support and 
maintain, the trust income is taxable 
to such person to the extent of such 
legal obligation; 

Third, where a person has a powé! 
as trustee or co-trustee, to apply the 
trust income for the support or mail 
tenance of a minor child whom the 
holder of the power is obligated to 
support or maintain, the income % 
taxable to such person to the extert 
applied in discharge of his legal obli- 
gation. 


The first of these points is covered 
only by the new Regulations. The se 
ond is covered by logical inference from 
Section 678 (c) and Section 678 (a) of 
the 1954 Code, as well as by the Regule- 


Reg. § 1.652. 
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tions. The third of these points is ex- 
pressly covered by Section 678 (c) of 
the Code and the Regulations. Without 
the change made in the law by the 1954 
Code, these rules applicable to persons 
other than grantors would have had no 
significant support in the cases or the 
statute. Up to the present, no court has 
held that the saving to a parent resulting 
from he creation of a trust by another 
for the support of his minor child is in- 
come to the parent.!® Until Section 678 
(c) was adopted there was no statutory 
provision applicable to persons other 
than grantors. The Internal Revenue Ser- 
vice is now, however, in a very strong 
position for taxing parents on trust in- 
come paid for the support of their minor 
children. 


Uncertainties Created 


The Revenue Act of 1954 was sup- 
posed to lead to simplicity, but the shift- 
ing of the rules applicable to grantors 
to non-grantors in an attempt to tax 
parents with the income of trusts created 
by others for the support and mainte- 
nance of their children is bound to lead 
to confusion in this area. Difficulties will 
arise in determining the extent of the 
legal obligation to support and maintain. 
The quantum of the legal obligation of 
support varies from family situation to 
family situation. It depends upon the 
parent’s resources, station in life, social 
standing, and other factors which are 
dificult to translate into fixed dollar 
amounts.’* The tests vary from state to 
state. A yardstick which can be used to 
determine the precise dollar figure to be 
applied in a given year to mark off the 
extent of the legal obligation of support 
in a particular parent-child relationship 
is impossible to find. 


This development is sure to lead to 
uncertainty and litigation similar to that 
which followed the Clifford case!® un- 
less there is corrective legislation which 
is truly liberalizing. 





W’See Stern v. Comm., 137 F 2d 48 (CCA 2d, 
1943); Frank E. Joseph, 5 TC 1049 (1945); Allen 
v. Nunnally, 180 F 2d 318 (5th CCA) Contra: Reg. 
118 § 39.162-1 (f). 


“Funk v. Comm., 185 F 2d 127 (CCA 83rd, 
1950); Comm. v. Dwight’s Estate 205 F 2d 298 
(CCA 2d, 1958) cert. den. 346 U. S. 871 (1953). 
“In the ease of a parent’s obligation to support 
his child, to the extent that the parent’s legal 
obligation of support, including education, is de- 
termined under local law by the family’s situation 
in life and by the means of the parent, it is to be 
determined without consideration of the trust in- 
come in question.” Reg. Sec. 1.662 (a) -4. 


*Helvering v. Clifford, 309 U. S. 331 (1940). 
A A A 
® Le-s than one per cent of the num- 
ber of taxpayers (those with incomes of 
$20,000 and over) paid over 15 per cent 
of th Federal income tax in 1953. 
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WHAT IT WOULD COST TO 
REPLACE ANY HOME TODAY! 


This authoritative Estimating Chart* shows how replace- 
ment costs have gone up in the past 20 years—on any house 
that originally cost from $8,000 to $50,000. It reveals, for 
example, that a $10,000 house built in 1946 would cost 
$15,200 to replace today ... that a $20,000 house built in 
1940 would cost $52,000 to rebuild today. 


While this Estimating Chart was designed to help our agents 
show homeowners the importance of insuring to full value— 
we feel that its pocket-size convenience might have some 
value to you. 

Like a copy? There’s no charge or obligation. Just use 
this handy coupon. 


*Based on figures supplied by F. W. Dodge Corporation, nationally known 
source of construction information, for homes built since 1937 originally 
costing between $8,000 and $50,000. 


(Saaurance Company 
Home Office: 59 Maiden Lane, New York 8, N. Y. 
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The Home Indemnity Company, an affiliate, writes 
Casualty Insurance, Fidelity and Surety Bonds 





A stock company represented by over 40,000 independent local agents and brokers 


The Home Insurance Company, Dept. 
59 Maiden Lane, New York 8, N.Y. 


Please send me a copy of your handy Estimating Chart. 


NAME 





ADDRESS 











City Zone State 























| Gaal | Ga 1 
Gh | 


tial 





—— and 
$8 WALL STREE deat 

O 
dutic 


THE = 
B al 


BANK OF NEW YORK i 


Founded 1784 = 


exac 
the 
the 
e righ 
testa 


— | 


New York’s The 


that 


First Bank we 


A 
most 
tune 
a sel 
Capital Funds over $43,000,000 have 
in re 
ther 
but 
up © 
to b 
48 Wall Street, New York 15, N. Y. later 
prov 
530 Fifth Avenue a fa 

U 


Cove 


63rd Street and Madison Avenue ¢ (73rd Street and Madison Avenue 











com 
Member Federal Deposit Insurance Corporation off } 








inco 
thou 
cipa 
rive 

*Or 
ing 1 
letter 
here, 








852 Bar PROCEEDINGS Trusts AND EsTATS § Srp. 








STATES 





BREAD AND BUTTER PRACTICE 
of the _Average Site : 


EDWARD F. GEORGE 


Solicitor (England), Attorney (South Africa and Southern Rhodesia) 


ESTATORS SEEM TO SHOW CONSIDER- 
Ta relucance to pay very substan- 
tial sums for the preparation of wills, 
and solicitors usually have to wait until 
death for compensation. 

Owing to the heavy incidence of death 
duties there is a tendency for wills to be 
simple in form. It is not much use giv- 
ing one’s estate to A for life and then to 
B absolutely if A is only going to live 
a few more years and the whole estate 
bears duty again. Where the life tenant 
is a spouse of the testator duties are not 
exacted for a second time, but this is 
the only exception. So in other cases 
the tendency is to give property out- 
right or, in the case of more substantial 
testators, to create a discretionary trust 
— what I understand to be called a 
sprinkling trust in the United States. 
There seems to be a feeling, however, 
that the proper time to create trusts of 
this nature is during the lifetime of the 
settlor and not on his death. 


Settlements and Deeds 
of Covenant 

At one time it was customary for al- 
most anyone having any appreciable for- 
tune at the date of his marriage to create 
a settlement, but these family settlements 
have considerably declined in popularity 
in recent years, partly no doubt because 
there is no longer the money to settle, 
but partly because it is felt that to tie 
up money at so early a date may prove 
to be a hindrance rather than a help in 
later years. There are other types of 
provision which are taking the place of 
a family settlement. 


Under English law, a person may 
covenant to pay a specified sum of in- 
come to another and be entitled to set- 
off his payments against his income for 
Income and sur-tax purposes — even 


though he does not transfer the prin- 
cipal from which such income is de- 
tived. So, if a man covenants to pay 


; *Onh that portion of Mr. George’s paper deal- 
ing with drafting wills, grants of probate and 


— of administration, and trusts is printed 
re. 
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someone £200 per annum he can set-off 
the payment against his income for tax 
purposes. As a matter of mechanics, he 
does not pay the £200 gross, but deducts 
the income tax thereon, the deduction be- 
ing treated as tax paid by the recipient 
of the £200, that is, he pays £115 and 
deducts £85 for tax. The recipient is 
treated as having received £200 and paid 
£85 to the Revenue. Assuming the payer 
has paid out of net income it has only 
cost him £115. If the recipient is not 
liable to tax he then claims the £85 back 
from the Revenue. It would be rather 
complicated to explain the full details 
where the payer is a sur-tax payer, but 
it is sufficient to say that in that event 
the net cost to the payer is less. 


This rule has led to the growth of 
deeds of covenant of this type. A grand- 
father covenants to pay his grandson 
aged two, say, £50 a year. The former de- 
ducts income tax in the first place and 
the grandson then makes an income tax 
repayment claim, with the result that it 
may have cost the grandfather not only 
a few pounds, depending on the rate for 
income tax and surtax for which is he 
liable, but the grandson gets the full 


benefit of the £50. Even church collec- 
tions are paid under deed of covenant, 
and so, if a person pays 5s.9d. a week 
his church will benefit to the extent of 
another 4s.3d., the tax recoverable from 
the Revenue. 


A father cannot make payments to 
his own infant son in this way, but he 
can settle money on the son on an ac- 
cumulating trust and the son can recover 
the tax deducted when he attains full 
age. 

Another ‘way of easing the burden of 
taxation is by means of a discretionary 
trust under which there can be a certain 
levelling up among different members of 
the family. 


Administration of Trusts 


The administration of estates and 
trusts is essentially the private concern 
of the parties interested. There are no 
accounts which have to be filed in court 
or passed by any authority and each 
solicitor can prepare his accounts in his 
own way, knowing that in the vast ma- 
jority of cases, although some explana- 
tion on odd points may be called for, 
he will never be called upon to vouch 
the accounts. 
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More than 5,000 persons attended ceremonies on July 21 at which this monument, built 
with funds from members of American Bar Association, was dedicated. The rites were 
held in connection with the association’s convention. The monument is at Runnymede, on 


the banks of the Thames in Surrey, where, in 1215, the barons forced King J 


ohn to 


grant Magna Charta, historic charter of law and liberty. Designed by Sir Edward Maufe, 
a British architect, the eight-columned monument was constructed of Portland stone. 
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Nor are trust instruments very com- 
plicated today as under the Trustee Act, 
1925, very many powers are automatic- 
ally implied in every trust deed unless 
the contrary is provided. For example, 
there are provisions with regard to the 
appointment of new trustees, the ap- 
pointment of additional trustees, the em- 
ployment of agents, the indemnity of 
trustees, and so on. There are even pro- 
visions dealing with maintenance and ad- 
vancement of infants. 


Trust Corporations 


The appointment of trust corpora- 
tions as trustees does not present any 
problem in this country. So far as the 
private solicitor is concerned he does at 
least as well, if not better, with a trust 
corporation as trustee, for it is an ac- 
cepted tradition that the trust corpora- 
tion shall employ the settlor’s or testa- 
tor’s solicitor. Indeed, the public trustee, 
who is an official trustee appointed by 
the State to act as trust corporation 
where a testator so desires, also employs 
the testator’s solicitor. 


The obvious advantage of a trust cor- 
poration is that there can be no question 
of the corporation making away with 
trust funds, but ‘there are certain dis- 
advantages. They show here a complete 
lack of imagination with regard to in- 
vestment policy.j There are some ex- 
amples of testators having portfolios of 
first-class industrial securities which are 
sold out and converted into gilt-edged se- 
curities, resulting sometimes in sub- 
stantial capital losses. There are other 
cases where money is left lying idle, 
which is to the advantage of bank trus- 
tees, as they have the use of the money.* 
Where there are discretionary trusts, 
they seem quite inappropriate here. 


Grants of Representation 


When a person dies, the grant of pro- 
bate or of letters of administration is a 
comparatively simple affair, as the prov- 
ing of wills in solemn form, that is to 
say, by proceedings in court, is compara- 
tively rare. The normal procedure in the 
case of a deceased who has left a will is 
for his executors’ solicitor to prepare two 
documents, an Inland Revenue affidavit 
and the executors’ oath. The Inland 
Revenue affidavit is purely a fiscal mat- 


+That this is not generally true in the United 
States is indicated by official government figures 
showing equities account for one-third to one-half 
of trust department portfolios.—Ed. Note. 

*In the United States, at least, a corporate fi- 
duciary would be surcharged for improperly keep- 
ing trust funds idle in its commercial department. 
See, e. g.. New England ,Trust Co. v. Triggs 
(Mass.) 1956 A. S. 771. —Ed. Note. 


854 Bar PROCEEDINGS 


ter, and, in effect, sets forth the assets 
of the deceased and his liabilities. Under 
our law, the estate duty on personalty 
has to be paid immediately before a 
grant of representation issues, and the 
practice is to borrow this from the bank. 
At this stage the Inland Revenue affida- 
vit is not examined by the authorities too 
closely but is accepted at its face value 
and the duty is paid. The executor’s oath 
is a short document averring the death, 
exhibiting the will and showing the 
title to the grant. 


When the Inland Revenue affidavit is 
received back duly receipted it is lodged 
with the executor’s oath and the will at 
either the Principal Probate Registry in 
London or one of the various District 
Registries throughout England. There 
is no rule about using any particular re- 
gistry and usually a solicitor uses his 
local registry. In a few days time, as- 
suming that everything is in order, a 
grant of probate issues, a photostat copy 
of the will being annexed to it. In order 
to facilitate the proving of title to shares 
and so on, official copies of the grant of 
probate can be obtained for a nominal 
sum. 


Where letters of administration have 
to be appiied for the procedure is the 
same except that instead of the execu- 
tors’ oath there is an administrators’ 
oath, which has to be a little longer be- 
cause the title of the administrators prob- 
ably needs a Ititle more detail, and, in 
addition, there has to be a bond by the 
administrators and either by two in- 
dividual guarantors or by an insurance 
company to guarantee the due adminis- 
tration of the estate. 


Having obtained the grant in the 
ordinary way, there is no further refer- 
ence to the court. The Inland Revenue 
may well raise questions on the original 
affidavit filed and it may be necessary, 
at a later date, to file a corrective affida- 
vit. Subject to this, the estate is ad- 
ministered quite privately and the per- 
sonal representatives account to the par- 
ties interested in due course. 


Proof in Solemn Form and 
Administration Actions 


If a prospective beneficiary has doubt 
about the will he can ensure that the will 
is proved in solemn form by entering a 
caveat at the Principal Probate Registry 
for a very small fee. If he maintains his 
stand no grant will issue without formal 
proceedings, and, of course, the per- 
sons setting up the will have to prove 
it. 


Equally, of course, there is power to 


ensure that a trust or estate is properly 
administered, and a beneficiary can jp. 
stitute an administration action. The 
cost and delay are, however, so grea 
that most beneficiaries would athe; 
forego a certain part of their inheritance 
than undertake this ordeal. Quite often, 
however, a more effective result can be 
achieved by negotiation. A trustee o 
personal representative usually wants , 
discharge, and the person entitled, on 
distribution of the funds, may refuse the 
discharge until he is satisfied and may, 
therefore, require the trust accounts to 
be audited. Indeed, there are provisions 
for a compulsory audit,* but, in fact, so 
far as I am able to judge, they are rare. 
ly resorted to, and the fact that ultimate. 
ly there is some sanction is usually suf. 
ficient to enable reasonable judgments to 
be made. 


Commercial Work 


This, then, is the basis of a solicitors 
practice and it is on this bread thinly. 
spread with butter that he seeks to 
spread a little jam as well. The jam maj 
be of almost any kind and the best is 
commercial work. Most solicitors do 
some company work, but the real com- 
mercial work, the inter-company ar- 
rangements and so on is confined to a 
comparatively small number of prac: 
titioners. Indeed, a good deal of the 
work receives very little publicity. The 
arrangements, usually known as “know- 
how” agreements, whereby an English 
company has its good manufactured 
abroad by a foreign company were in 
existence for many years before any 
precedent appeared in any text book or 
journal. The vast bulk of this type of 
work is exclusively in the hands of solici- 
tors, if only by reason of the fact that 
often the legal arrangements are made at 
very short notice indeed and a draft may 
pass through two or three stages in a 
matter of days. 


Clients, fortunately, are conservative 
and usually the same solicitor acts in all 
the manifold affairs of his client. In an 
age of specialists they are still the gen- 
eral practitioners. 


*Public Trustee Act, 1906, s. 13. 
A A A 


PUBLIC TRUSTEE TO CHARGE 
PRINCIPAL FEE 


Under terms of an Act recently passed 
by the British Parliament, the Public 
Trustee is authorized to charge 2 com- 
posite annual fee to cover administration 
costs, payable out of capital, thus bring- 
ing the basis of charges in this respect 
into line with that adopted by the banks 
since the war. 


TRUSTS AND ESTATES 
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WHAT’S HAPPENING AT GOODYEAR—NO. 8 OF A SERIES 


Tire’ or ‘‘Tyre’”’ 
it spells Goodyear ’round the world 


Automobile drivers in every country of the free 
world—from those who ask for tyres in England to 
those who call them llantas in Ecuador—buy more 
than 2,000 types and sizes of Goodyear tires. All 
told, they have bought a record-breaking 700,000,000 


motor vehicle tires made by Goodyear. 


Automobile manufacturers throughout the world 
depend on Goodyear for seat cushioning, floor mats, 
crash pads, V-belts, hose for power steering and heat- 
ers, and many other requirements. One reason for 


such leadership in the automotive products field is 
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Goodyear’s never-ending research to find still better 
compounds, fabrics and designs. 

Goodyear also manufactures industrial rubber 
goods ... aviation and aircraft products . . . chemi- 
cals .. . foam products, films and flooring . . . metal 
products ... and many other types of goods for eager 


buyers everywhere. 


TODAY ... AND TOMORROW 


GOODFYEAR 


THE GREATEST NAME IN RUBBER 








IMPROVEMENT OF PROBATE PROCEDURE 


Treaty, Joint Returns, Incompetence, Ancillary Powers 


PROPOSED TREATY CONCERNING 

ACTIVITIES OF CONSULS IN AD- 

MINISTRATION OF ESTATES IN- 
VOLVING FOREIGN NATIONALS 


A the request of the Secretary of 
State, dated Dec. 17, 1956, a study 
has been made of proposed Article Six 
to be incorporated in treaties with for- 
eign countries by a special sub-commit- 
tee* appointed by the Chairman. The 
purpose of said article is to govern the 
rights of Consular officials to represent 
the nationals of their country in probate 
matters within the United States. 


Comments upon the proposed provision 
reveal a sharp and definite disagreement 
between various areas of the country. 
The Los Angeles area feels that the pro- 
posed provision is basically sound with 
a few minor changes and additions. New 
Orleans and Boston agree with this point 
of view. 


On the other hand, New York is bit- 
terly opposed to the proposed treaty, and 
this view is shared by Chicago. It would 
appear that at least some of this oppo- 
sition results from certain ambiguities 
in the proposed language, and it may 
be that opposition to the proposed treaty 
could be obviated by some clarification 
of its terms and scope. 


It would appear that the primary 
source of the disagreement, with regard 
to the proposed treaty, is caused by 
doubt as to the precise meaning of the 
phrase “receiving state.” If, for the pur- 
pose of interpreting sub-paragraphs a, 
b, and c of Paragraph 2 and Paragraphs 
3 and 4, the term “receiving state” means 
all of the states of the United States 
and the District of Columbia as a single 
entity, then it would appear that Article 
Six does not present too much of a 
problem. On the other hand, if the term 
“receiving state” is interpreted to mean 
not the United States as a whole, but 
the various states thereof, each being 
considered a separate territory for this 


*T, B. Williams, vice president, Security First 
National Bank of Los Angeles; J. Pennington 
Strauss, Philadelphia, Pa.; Gibbons Burke, New 
Orleans, La.; Howland S. Warren, vice president 
and counsel, Boston, Mass.; Anthony Quaremba, 
vice president, City Bank Farmers Trust Co., New 
York, N. Y.; Joseph La Rocco, assistant trust 
officer, The First National Bank of Chicago. 
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CHRISTIAN M. LAURITZEN, II 
Chicago, Ill.; Committee Chairman 


purpose, then it would present a most 
serious problem. 


In the light of the foregoing, it is 
suggested that the proposed article be 
revised in the following particulars: 


(1) The wording with regard to “re- 
ceiving state” should be revised to make 
it crystal clear that the phrase refers 
to the United States of America as a 
whole and not to the various states 
thereof. Perhaps this could best be ac- 
complished by a separate section of defi- 
nitions. 


(2) It would appear advisable to 
clarify the wording of the proposed arti- 
cle to indicate clearly that the ad- 
ministration and distribution of dece- 
dents’ estates are to be carried out in 
accordance with the local law of the 
respective states of the United States, 
and that the treaty is not to abrogate 
or nullify such laws with regard to the 
procedure of such administration. If the 
present laws with regard to escheat are 
to be abrogated by the proposed treaty, 
this should be definitely so stated so 
that there can be no doubt on this point 
requiring court decision, and so that 
the members of the Senate may be speci- 
fically advised that such is the intention 
of the proposed treaty. On the other 
hand, if the proposed treaty is not to 
have this effect and it is intended that 
escheats are to continue in their present 
status, then it would also appear advis- 
able to make this explicit in the proposed 
ireaty. 


(3) In view of the jurisdiction of the 
courts of the various states and of their 
system of administration of decedents’ 
estates, it would appear that the various 
consuls should represent their respective 
nationals only in the capacity of an 
attorney or agent appearing for a peti- 
tioner. It would seem that the actual 
administration of any decedent’s estate 
should be carried out by some person ap- 
pointed by the local court having juris- 
diction of the decedent’s estate and re- 
sponsible to such court. 


(4) It is most earnestly recommended 
that Mr. Warren’s suggestion should be 
adopted, for there may well be instances 
in which a national would prefer to have 
someone other than his consul represent 





PROPOSED ARTICLE 6 
ESTATES 


(1) In the case of the death of a national 
of the sending state in the territory of the 
receiving state, without having in the terri- 
tory of his decease any known heir or testa. 
mentary executor, the appropriate local au. 
thorities of the receiving state shall, if prac. 
ticable in accordance with local procedures, 
inform a consular officer of the sending state. 


(2) A consular officer of the sending state 
may, within the discretion of the appropriate 
judicial authorities and if permissible under 
the laws of the receiving states: 


(a) take provisional custody of the per- 
sonal property left by a deceased national of 
the sending state, provided that the decedent 
shall leave in the receiving state no heir or 
testamentary executor appointed by the de- 
cedent to take care of his personal estate; 


(b) administer the estate of a deceased 
national of the sending state who is not a 
resident of the receiving state at the time of 
his death; ; 


(c) represent the interests of a national 
of the sending state in an estate in the receiv- 
ing state, provided that such national is not a 
resident of the receiving state. 


(3) Unless prohibited by law, a consular 
officer may, within the discretion of the court, 
agency, or person making distribution, receive 
for transmission to a national of the sending 
state who is not a resident of the receiving 
state any money or property to which such 
national is entitled as consequence of the 
death of another person, including shares in 
an estate, payments made pursuant to work- 
men’s compensation laws or similar laws, and 
proceeds of life insurance policies. The court, 
agency, or person making distribution may 
require that a consular officer comply with 
conditions laid down with regard to (a) pre 
senting a power of attorney or other authoriza- 
tion from such non-resident national, (b) 
furnishing reasonable evidence of the receipt 
of such money or property by such national, 
and (c) returning the money or property 
the event he is unable to furnish such evr 
dence. 


(4) Whenever a consular officer shall per 
form the functions referred to in paragraphs 
(2) and (3) of this Article, he shall be sub- 
ject, with respect to the exercise of such 
fuctions, to the laws of the receiving state 
and to the jurisdiction of the judicial and ad- 
ministrative authorities of the receiving state 
in the same manner and to the same extent 
as a national of the receiving state. 
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should be 


him, and an opportunity 
granted to such nationals to fully select 
their own representative.* 


(5) It would be most advantageous 
to the courts, lawyers and trust com- 
panies of this country if some solution 
could be worked out for the problems of 
identification, transfer of assets, and re- 
lease from liability. A uniform system 
of identification and a procedure for 
making delivery of assets and securing 
a binding release of the liability of 
executors, administrators, and trustees 
should also be worked out. Perhaps this 
could be done by granting appropriate 
powers to U.S. consuls. 


PROBLEMS OF DECEDENTS’ 
ESTATES IN FILING JOINT 
INCOME AND GIFT TAX RETURNS! 


Under federal law and the laws of 
several of the states, a number of pro- 
visions permit the taking of certain 
tax advantages by the filing of joint in- 
come and gift tax returns on the part 
of executors and administrators of de- 
cedents and the surviving spouses. Sec- 
tion 6012(b) (1) of the Internal Revenue 
Code of 1954 requires an executor or 
administrator to make a tax return on 
behalf of the decedent. Sec. 6013(a) (3) 
makes it permissible but not mandatory 
for the executor or administrator to file 
a joint return with the decedent’s spouse. 
In the event such joint return is made 
by the executor or administrator and 
the spouse, liability with respect to the 
tax is made joint and several under 
Sec. 6013 ¢d) (3). 


Thus the personal representative runs 
the risk of subjecting the estate or him- 
self to liability in case the spouse mis- 
takenly or fraudulently fails to properly 
report his own income and deductions in 
the joint return.2 On the other side of 
the ledger, the obvious advantage in 
filling joint returns is that there may be 
a substantial saving by the splitting of 
the income or gift. Furthermore, the fil- 
ing of a return starts the running of 
the three year statute of limitations 
against the right of the government to 
claim income tax except in cases of 
fraud. Under Sec. 2513 of the code, the 
liability with respect to the entire gift 
tax is also joint and several and presum- 
ably the same rules would apply should 
a joint gift tax return by the personal 


—__ 


*Mr. Warren suggests broadening the langu- 


age of sub-paragraph (c) of paragraph (2) to 
9 as follows: ‘‘(c) be deemed to represent the 
Interests 


of a national of the sending state in an 


estate in the receiving state until such national 
renour es such representation, provided that such 
national is not a resident of the receiving state.” 

*Report by Sub-Committee Chairman David 
Brofmen. 


*Sec. 6018(b) (5). 
Sec. 6501 (a). 
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representative and the surviving spouse 
be filed. 


Among the states having provisions 
relating to the filing of joint income and 
gift tax returns by such fiduciaries and 
surviving spouses, the laws are of a 
varied nature. In five of these states, 
the provisions relate to the state in- 
come tax returns, and they merely give 
the fiduciary of the decedent the choice 
to join with the surviving spouse under 
certain time limitations. No guidance is 
given as to the solution of the problems 
of liability of the estate or the executor 
or administrator. 


In three states,5 the executor or ad- 
ministrator may petition the probate 
court for authority to join in income 
and gift tax returns with the surviving 
spouse. After heairng, and the giving of 
such indemnity as the court may direct, 
an order of court approving such joinder 
is entered. Under these statutes the fidu- 
ciary is relieved of personal liability and 
the estate, although liable under the tax 
laws, is protected through the giving 
of bond on the part of the spouse. 


Some attorneys include in wills a 
clause relieving the executor of personal 
liability. An example of such a clause 
follows: 


“At the request of my wife (husband) 
or with her (his) consent or the consent of 
her (his) personal representative, if my 
executor believes it to be advantageous, I 
direct my executor to prepare and file a 


4Ariz. Rev. Stat. Sec. 43-141(a) (2) (C); West’s 
Ann. Calif. Codes, Secs. 18409.4, 18410.4; Kan. Gen. 
Stat. Sec. 79-3209(b); La. Rev. Stat. Title 47, Sec. 
101(B) (3); Minn. Stat. 1953, Sec. 290.38. 


5Ark. Stat. 1947, Sec. 62.2412.1; Colo. Rev. 
Stat. 1953, Sec. 152-10-19; Smith Hurd, Ill., Ann. 
Stat., Ch. 3, Sec. 495a. 


joint federal income tax return with my 
wife (husband) or with her (his)  per- 
sonal representative for any period for 
which this can lawfully be done. My execu- 
tor shall pay such proportion of the tax 
liability remaining unpaid at the time of 
filing such returns as may be necessary to 
result in any benefit obtained by the filing 
of such return being divided between my 
wife (husband) or her (his) personal 
representative and my executor in pro- 
portion to the total taxable income re- 
ported in said joint return by each; pro- 
vided however, my executor shall be under 
no duty to, nor shall he recover from my 
wife (husband), or her (his) personal 
representative, any amount paid by me as 
federal income tax prior to my death. My 
executor is hereby relieved of any liability 
to any legatee, devisee, beneficiary or other 
interested person for making such return 
or returns or paying any liability, including 
any interest or penalty, in connection 
therewith.”6 


There apparently are no reported de- 
cisions which bear on the questions of 
the problems of decedents estates in the 
filing of joint income and gift tax re- 
turns by fiduciaries and spouses. 


PROBLEMS OF INCOMPETENCE* 


The Chairman submitted to the other 
members of the Subcommittee the follow- 
ing suggestions on the care of the in- 
competent: 


A. Care of the person 
1. Adequate housing 
2. Personal care 

B. Care of the estate 


®Submitted by Robert O. Klausmeyer, of the 
Ohio Bar. 


*Report by Sub-Committee Chairman Frank L. 
McAvinchey. 
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1. Complete gathering of assets 
a. Those readily available 
b. Those of which he was dis- 
possessed while incompe- 
tent, but before he was de- 
clared so. 
C. Social Security 
D. Old-age assistance 
E. Protection from those who would 
take his estate 
F. Claims against his estate all filed 
in one court for ease of adminis- 
tration 


In response thereto the Chairman has 
received letters from and talked personal- 
ly to all members of the Committee; and 
the Committee as a whole arrives at the 
following propositions: 


First, the proper handling of the 
guardianship for the incompetent’s per- 
son and estate is in a court of special 
jurisdiction, such as the Probate Court. 


Second, the housing and personal care 
of the person is a local problem. 


Third, with regard to the care of the 
estate itself, the courts and counsel 
should be careful in expenditures and 
particularly see to it that the estate 
suffers no waste. 


Fourth, adequate protection should be 
given to the incompetent from those who 
would attempt to take the estate away 
from him, or to secure the property which 
has been taken away from the incompe- 
tent before he has been adjudicated in- 
competent. 


Lastly, it would be advisable for the 
American Bar Association to take steps 
through the Uniform Procedure Commit- 
tee to establish a principle whereby all 
claims against the estate of an incom- 
petent would be submitted to one court 
for adjudication and handling. If the Pro- 
bate Court does not have the authority, 
then at least one specific Court should be 
designated in which all of the claims can 
be handled. Iowa has probably the best 
of the statutes in this line. Michigan 
has attempted to handle it through the 
Probate Court, but in nearly all of the 
States, suits can be started in any court 
which has jurisdiction and where service 
can be had upon the guardian. 


It is the intention of the Committee 
that the administration of the guardian- 
ship estate should be in the nature of a 
receivership, so that the affairs of the 
incompetent may be handled efficiently. 


CONTROL OF PROPERTY IN OTHER 
JURISDICTIONS BY DOMICILIARY 
REPRESENTATIVE* 

The settlement of a decedent’s prop- 


*Report by Sub-Committee Chairman Alice M. 
Bright. Following committee members: Eugene 
F. Howard, Toledo, Ohio; Paul Manning, Chicago, 
Illinois; Guy Newhall, Lynn, Mass.; Lewis M. 
Simes, Ann Arbor, Mich.; and Vernon A. Swanson, 
Milwaukee, Wis., were particularly helpful in con- 
tributing to research. 
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erty which is scattered in several jur- 
isdictions presents a troublesome prob- 
lem so far as unified management and 
control of the property is concerned. 


While the majority of jurisdictions in 
the United States recognize the doctrine 
of mobilia sequuntur personam so far 
as the determination of the validity of 
a will bequeathing personalty or the des- 
cent and distribution of personal prop- 
erty is concerned, they are reluctant to 
permit a foreign representative to deal 
with local assets. In the case of real es- 
tate each state, of course, reserves the 
right to determine the validity of a will 
or the descent of real estate by its own 
law. Furthermore, recognition of the doc- 
trine of mobilia sequuntur personam in 
no way impairs the right and power of 
a state to administer any property of a 
nonresident located within its borders. 
An ancillary administration is in no way 
subservient to the domiciliary admin- 
istration, but an independent proceeding. 
Unless recognized by the law of other 
jurisdictions, the domiciliary executor or 
administrator derives his power from 
the jurisdiction appointing him and that 
power does not extend beyond the 
boundaries of the domiciliary jurisdiction. 


One of the primary functions of an- 
cillary administration is the protection of 
local creditors of a decedent. The various 
states have been reluctant to relinquish 
requirements for ancillary proceedings 
unless local creditors are fully protected. 


These are the general principles con- 
fronting a testator owning property in 
several jurisdictions who desires to con- 
centrate the management and control of 
his entire estate in one executor. 


An examination of the statutes of the 
various states has been made to deter- 
mine to what extent and in what respects 
the states have recognized the power of 
the domiciliary representative to con- 
trol his decedent’s property in a foreign 
jurisdiction or the power of a decedent 
to control the administration of such 
property. 


Two-thirds of the states now permit 
the nonresident, domiciliary executor, if 
an individual, to be appointed as an- 
cillary representative.1 A very small per- 
centage of states recognize the right of 
a foreign corporation to be appointed as 
ancillary representative without the 
corporation’s qualification, pursuant to 


1Ala., Ark., Ariz., Cal., Colo., Conn., Del., Dist. 
of Col., Ga., Ida., Ind., Ia., Kan., La., Me., Mont., 
mev., 2. 2, BM. 2d... NM. Mex, NH. FY. NM. GC, M. 
Dak., Penn., S. C., S. Dak., Tenn., Tex., Vt., Va., 
Wash., W. Va., Wis. and Wyo. all permit the 
appointment of a domiciliary executor in ancil- 
lary proceedings. Florida limits such appointment 
to persons within prescribed relationships. Mary- 
land makes such an appointment contingent on 
the domicilliary state’s extending the same right 
to Maryland residents. 


2Despard v. Churchill, 53 N. Y. 192; Hartnett 


v. Wandell, 60 N. Y. 346; Kinney v. Keplinger, 
172 Ill. 449. 


prevailing local laws. Thus the clearest 
hope of a testator for unified manage. 
ment and administration of his estate is 
by appointment of an individual executor, 
or co-executor, who can qualify in the 
ancillary jurisdiction. A testator de- 
siring to select his own representative in 
ancillary proceedings in a jurisdiction 
which will not permit a nonresident to 
act, could appoint a resident individual 
as executor in that jurisdiction. 


There are a few cases recognizing the 
right to appoint different executors for 
different jurisdictions.2 On _ principle 
there would appear to be no valid argu- 
ment against the right of a testator to 
do so. This, of course, does not give the 
testator the benefit of unified manage- 
ment and control execpt as it may be an- 
ticipated that the testator’s own selection 
will tend to produce the desired unity and 
cooperation. 


Substantially fewer states recognize 
the right of a non-resident to be ap- 
pointed ancillary administrator. The 
problem, therefore, is much more dif- 
ficult in the ease of intestacy. This re- 
port is, however, concerned primarily 
with wills and the extent to which the 
expressed wishes of a decedent will con- 
trol. 


Except as broadened by the statutes of 
sister states, an executor or administra- 
tor derives his power and authority from 
the jurisdiction appointing him and such 
power does not extend beyond the bound- 
aries of that jurisdiction. The domiciliary 
executor may succeed in collecting the 
personal property of his decedent located 
in other states by voluntary means. The 
majority of states will protect a debtor 
making such a voluntary payment with- 
out notice of the appointment of a local 
representatives. A few states have en- 
acted statutes expressly protecting such 
voluntary payments or delivery of per- 
sonal property.? 


A larger number of states expressly 
permit a foreign representative to collect 
and remove personal property of a non- 
resident decedent. In Florida a bank ac- 
count may be paid to the domiciliary re- 
presentative six months after death if no 
local representative has been appointed. 
Montana permits the domicilary to col- 
lect a bank account. Maryland provides 
that title to securities in Maryland corp- 
orations owned by a nonresident decedent 
devolves on the domiciliary representa- 
tive. West Virginia permits stocks and 
bonds to be transferred to the domicili- 
ary and Georgia permits not only stocks 
and bonds but a bank account to be trans- 
ferred to a domiciliary representative UP- 
on his recording his letters. In Rhode Is- 
land the domiciliary may direct the 
transfer of stock of Rhode Island corpo 


3Conn., Ky., N. J., Ohio, R. Is., and Wyo. 
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rations and when six months 
elapsed the courts will enforce the right 
of the domiciliary tc collect money or 
personalty belonging to his decedent. 


South Carolina expressly provides that 
the domiciliary representative may col- 
lect personalty without having letters 
issued to him in South Carolina. The 
domicilary may deal with stock in Penn- 
sylvania and, upon filing letters and the 
expiration of thirty days after the death 
of the decedent, may exercise all the 
powers of a similar local fiduciary with 
respect to personalty located in Pennsyl- 
vania. Ninety days after the death of the 
decedent and after thirty days notice to 
the Treasurer of Oregon, personal prop- 
erty having a value of less than $500 may 
be transferred to the domiciliary repre- 
sentative. In Virginia personal property 
having a value of less than $1,000.00 may 
be delivered to the domiciliary repre- 
sentative upon the expiration of ninety 
days after death. Any property having a 
value of more than $1,000 may only be 
delivered after publication of notice of 
the proposed transfer. 


In Alabama, California, Delaware, 
Illinois, Mississippi and Wisconsin, the 
domiciliary may collect and remove per- 
sonalty after complying with statutory 
requirements as to filing letters, giving 
bond, or supplying affidavits. Six months 
after the death of a decedent, the domi- 
ciliary may be licensed to collect and re- 
ceive personal property in Maine. Thus 
some seventeen states have authorized 
some degree of domiciliary control of the 
personal property of a nonresident de- 
cedent by express statutory provisions. 
Most of these statutes, of course, apply 
only if no local representative has been 
appointed. 


Nine states have expressly empowered 
a foreign representative to release, dis- 
charge or assign a mortgage owned by a 
nonresident decedent.4 


Some nineteen states have adopted 
statutes permitting a foreign executor or 
administrator to sue, or be sued, in his 
representative capacity.5 South Dakota 
and Kentucky recognize the right to sue 
as to personalty or to collect debts, res- 
pectively. New York permits the re- 
presentative to sue if six months have ex- 
Pired since the decedent’s death and no 
debts are due a New York creditor. These 
provisions vary somewhat from state to 
State but all extend the power of the 
representative to act in his fiduciary 
capacity beyond the limits of the juris- 
diction which appointed him. 


As might be expected, the power of a 
domiciliary executor to deal with real es- 
tate is far more limited. In Illinois, In- 


——— 


‘Conn., Fla., Ta., Kan., Minn., Mont., N. J., 
R. Is., and S. C. 
"hae Ark., Colo., Del., Fla., Ga., Ill, Ind., 
4, Kan., Miss., Neb., N. J., N. Mex., N. Dak., 
Ohio, Okla., Penn., and Wis. 
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diana, Iowa, Maryand, Minnesota and 
Pennsylvania if an authenticated copy 
of the will has been admitted to probate, 
the domiciliary executor may exercise a 
testamentary power of sale without 
qualifying locally. In Maine, Massa- 
chusetts, Nebraska and New Hampshire 
the domiciliary representative may be 
licensed to sell real estate without being 
appointed locally. In the majority of the 
remaining states statutory requirements 
for a court order authorizing sale or 
judicial confirmation of any sale would 
force appointment of a representative 
locally before a power of sale could be 
exercised.6 In the remaining states it 
would appear to be doubtful that an ex- 
ecutor could convey good title. One im- 
pediment to any exercise of the power 
without ancillary proceedings is, of 
course, the necessity of complying with 
local requirements in order to bar the 
claims of creditors. 


A provision in a will, giving any ancil- 
lary executor or administrator all the 
powers, authorities and discretions given 
to the domiciliary executor but requiring 
him to act or refrain from acting upon 
the written instructions of the domi- 
ciliary executor and to transmit any as- 
sets coming into his hands to the domi- 
ciliary executor as soon as they may 
legally be transferred, may be ineffec- 
tive, in view of the general proposition 
that an ancillary administration is an in- 


6Ark., Ariz., Cal., Del., Dist. of Co., Ida., Ia., 
Kan., Mo., Mont., Nev., N. J., N. Dak., Okla., 
Ore., S. Dak., Tenn., Tex., Utah, Vt., and Wyo. 








New 23-story building for Harris Trust & 
Savings Bank, Chicago, to be completely 
integrated with the old building (right). 
The location of air conditioning and mechan- 
ical equipment in the middle permits di- 
rectors room and guest dining facilities 


on top floor. Upon completion in Jan- 
uary 1960 the bank plans to concentrate 
operations in the first eight floors and 
basements of the combined buildings. Total 
cost will approximate $20,000,000. 


dependent proceeding in no way ser- 
vient to the domiciliary proceeding but 
it is difficult to see how it can do any 
harm and it may serve a useful purpose. 
No case has been found touching on the 
validity of such a provision or deter- 
mining its effectiveness. In those juris- 
dictions which do not permit a non- 
resident executor to be appointed, such 
a provision may be quite useful in pro- 
moting the unity of management and 
control of the entire estate which is 
desired. 


A review of the statutes of the various 
states thus reveals that the greatest pro- 
gress towards unified management has 
been made through the medium of per- 
mitting the domiciliary executor to be 
appointed as ancillary representative. 
The power of the domiciliary representa- 
tive to take possession of his decedent’s 
personal property without ancillary pro- 
ceedings has been recognized in a sub- 
stantial number of jurisdictions. In only 
a few jurisdictions can the domiciliary 
executor deal with real estate without 
ancillary proceedings. The results are 
not surprising and it can certainly be 
anticipated that so long as the protec- 
tion of local creditors or distributees is 
the motivating force in ancillary pro- 
ceeding, a decedent must anticipate that 
the appointment of different executors 
for different jurisdictions or the appoint- 
ment of the same executor in several 
jurisdictions will be the principal method 
of coordinating and unifying the control 
of his estate. This, of course, subjects his 
estate to expenses of administration in 
several states. The review also indicates 
clearly that this is an area where the 
best results will be attained through care- 
ful testamentary planning. 


[Committee members: M. C. Bragdon, 
Chicago, Ill.; Alice Bright, Chicago, IIl.; 
David Brofman, Denver, Colo.; John 
F. Dillard, Houston, Tex.; Stephen K. 
Elliott, Southington, Conn.; James M. 
Earnest, Washington, D. C.; Cedric 
Hamblin, Dallas, Tex.; Fred T. Hanson, 
McCook, Nebr.; Eugene Howard, Toledo, 
Ohio; Perris S. Jensen, Salt Lake City, 
Utah; Clyde E. Jones, Ottumwa, lowa; 
Gerald Kane, Detroit, Mich.; Harold A. 
Kertz, Washington, D. C.; Lawrence S. 
King, Detroit, Mich.; Hobart O. Klaus- 
meyer, Cincinnati, Ohio; Nathaniel 
Klein, Miami Beach, Fla.; Paul Man- 
ning, Chicago, Ill.; Judge Frank L, Mc- 
Avinchey, Flint, Mich.; Thomas F. Mc- 
Donald, St. Louis, Mo.; William T. Mc- 
Manamon, Chicago, Ill.; Guy Newhall, 
Lynn, Mass.; Harry Phillips, Nashville, 
Tenn.; Preston L. Prevatt, Jr.; Miami, 
Fla.; Gordon X. Richmond, Orange, 
Calif.; Lewis M. Simes, Ann Arbor, 
Mich.; J. Pennington Strauss, Philadel- 
phia, Pa.; Vernon A. Swanson, Milwau- 
kee, Wis.; Ralp von Briesen, Milwaukee, 
Wis. ] 
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SIMPLIFICATION OF SECURITY TRANSFERS | 


1. Success in Legislative Program 


1957 has been a year of marked pro- 
gress for this Committee. The Model 
Fiduciaries’ Securities Transfer Act* re- 
commended by this Committee has been 
adopted by Illinois and Connecticut and 
at this writing awaited Governor’s ap- 
proval in Delaware! — all three being 
States of great importance in the in- 
vestment securities field. The Act was 
also introduced in New York, but came 
too late to make the “grade” and will be 
reintroduced in 1958. It is receiving con- 
sideration for Bar Association sponsor- 
ship in the District of Columbia, Florida, 
Michigan, New Jersey and Rhode Island. 


Credit for progress to date is owed to 
the Illinois State Bar Association Com- 
mittee under the chairmanship of Austin 
Fleming.? The Illinois committee polished 
and improved early drafts of the Model 
Act, bringing it to its present form. The 
Illinois committee is solely responsible 
for promotion of the Model Act in the 
Illinois legislature. 


Thanks are also due to Francis T. Chris- 
ty, a distinguished authority on stock 
transfer,? who is the primary draftsman 
of the Model Act, and who led the group 
which promoted the act in New York.‘ 
For sponsorship of the act of Delaware 
we salute Alexander L. Nichols, chairman 
of the Probate Committee of the Del- 
aware Bar Association; and in Connecti- 
cut, Horace E. Rockwell of Hartford. We 
commend the enterprise of the bar as- 
sociation committee chairmen in other 
states who are studying the Model Act 
for adoption.5 


2. Legislative Principle of Model Act 


In this committee’s six-year history 
we have considered many roads to sim- 


—_— 


*For text and analysis of Act, see July 1957 
TRUSTS AND ESTATES, p. 641. 

‘Ill. Rev. Stat. C. 32, 439.50-489.57 (1957); 
Conn. Public Act 573. 


*Ott er members of the Illinois committee are: 
Merritt C. Bragdon, James Doherty, Coll Gillies, 
Wm. 4. James, Thomas H. Jolls, Creighton S. 
Miller, Henry L. Pitts, Edmond B. Stofft, James A. 
Velde, Robert B. Wilcox. 


gp nor of The Transfer of Stock (1929; 2nd 
-» 1940). 


an Christy was actively assisted by Edward 
- Kingler of Rochester, and also by Joseph 


Cummings and Berto Rogers, members of this 
committee, 


"In Florida, Lyle D. Holeomb of Miami; in Michi- 
gan, James F, Simpson of Detroit; in New Jersey, 
Walter Leichter of Union City; in Rhode Island, 
Edwin H. Hastings of Providence. 
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ALFRED F. CONARD 


Ann Arbor, Mich.; Committee Chairman 


plification. Two non-legislative ap- 
proaches have been under continuous 
study. One of these is the standardizing 
and streamlining of documents, which has 
been effectually achieved in Colorado.® 
Another is the procuring of insurance to 
cover the risks which documentation is 
designed to minimize.? We have not lost 
interest in either of these avenues but 
we believe neither is a solution; at best, 
they lighten a burden which should not 
exist at all. 


We have also considered varying pat- 
terns of legislative solution. We have 
heard suggestions that stock companies 
should be forbidden to demand excessive 
documents. We have also encountered 
proposals that signature guarantors — 
commercial banks and brokers — should 
be made clearly responsible on their 
guarantees, so that stock companies 
would rely exclusively on them. Both of 
these suggestions were embodied in the 
1952 edition of the Uniform Commercial 
Code.8 


We believe that both of these sugges- 
tions miss the main point. The present 
burden of documentation has arisen be- 
cause of judicial decisions which impose 
risks on stock companies. The burden 
will not be lifted by imposing additional 
risks nor by imposing the same risks 
on additional people. We believe that the 
correct principle was stated by President 
Judge Tucker of Virginia who said in 
1835, in relation to a transfer of bank 
stock: 


“If the guardian defrauds his ward, his 
sureties are responsible; if the purchaser 
combines in the fraud, he too is charge- 
able. But the bank cannot interfere and 
arrest the transfer of its stock by the legal 
holder of the scrip, upon such pretences. 
It would trammel and embarrass such trans- 
actions, so as to impede materially that 


®See 1955 report of this committee; also CCH 
Stock Tranfer Guide, § 4020. 

7At this Committee’s request, a special com- 
mittee of the Surety Association of America gave 
special consideration to this possibility, but was 
unable to devise a commercially practicable type 
of coverage. We have also been in touch with 
trust companies which unsuccessfully attempted 
to negotiate appropriate coverage with insurance 
carriers. 


8Uniform Commercial Code (1952) § 8-312 (b)— 
guarantee of signature; § 8-402—prohibition a- 
gainst demanding excessive documents. Both pro- 
visions are somewhat modified in the correspond- 
ing sections of the Uniform Commercial Code as 
revised and re-issued in 1957. 


transferable character, which is one of the 

most valuable attributes of stock.” 

So long as the law remained as Judge 
Tucker stated it, there was no problem of 
documenting transfers. In England, 
where the law is still like that, they have 
no documentary problem.!° A study of 
the American cases shows that docu- 
mentation of transfers began when Chief 
Justice Taney enunciated the new doc- 
trine that stock companies are respon- 
sible for breaches of trust by fiduciary 
stockholders.11 Documentation is not like- 
ly to cease until we return to the com- 
mon law that stock companies are not 
responsible for the excesses of authority 
and breaches of trust of their stock- 
holders. This is the English view, and the 
rule which the Model Fiduciaries Trans- 
fer Act has now restored in Illinois, 
Connecticut and Delaware.12 


The Model Fiduciaries’ Securities 
Transfer Act has passed the scrutiny of 
probate lawyers and transfer agents’ 
officers on both our committee and that 
of the Illinois Bar Association. The act 
is very short; in the mimeopraphed form 
now in circulation, it covers 87 typewrit- 
ten lines. Its basic objective is simply to 
restore the common law principle that a 
corporation is not concerned with the ex- 
cesses and abuses of power committed 
by its shareholders. It repeals the rule of 
Lowry v. Commercial Bank.13 


Under the Model Act, a company which 
records a transfer of shares has only one 
concern; that the transferor be the own- 
er, or the owner’s legal representative. 
When shares stand in the name of an 
executor or trustee, the company will 
have no concern with the fiduciary’s 
powers and duties under the will or trust, 
and will have no reason to demand a copy 
of the will or any court order; it can 
safely record the transfer on the guaran- 
teed signature of the registered owner. 


When the shares stand in the name 
of a decedent, and a transfer is requested 
by the executor or administrator, the 


®*Bank of Virginia v. Craig (1835) 33 Va. (6 
Leigh) 379, 432-33. 


10],, C. B. Gower, Some Contrasts between British 
and American Corporation Law (1956), 69 Harv. 
L. Rev. 1869, 1398. 


“Lowry v. Commercial Bank (1848) Taney 310, 
Fed. Cas. No. 8581. 


122Note 1, above. 
Note 11, above. 
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company will have to assure itself that 
the transferor is the executor or admin- 
istrator. It will ordinarily demand certi- 
ficates showing the transferor’s ap- 
pointment, as it does now. But it will not 
need to a see a will or court order of any 
kind. 


A company is obliged to refuse trans- 
fer only when it has received written no- 
tice of an adverse claim and when it has 
been enjoined by a competent court. A 
written notice of claim is effective only 
for 15 days after which the company 
must complete the transfer, unless the 
adverse claimant obtains a judicial res- 
training order. 


The effect of these provisions will be 
to permit companies to transfer stocks 
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in estates and trusts as rapidly as other 
stocks. Executors and administrators 
will need to submit no documents except 
their probate certificates. 


3. Proposed Uniform Act 


In 1955, on the recommendation of 
this committee and its parent Section, the 
House of Delegates resolved that states 
should adopt laws to simplify security 
transfers. Responding to these actions, 
the Executive Council of the National 
Conference of Commissioners on Uniform 
State Laws appointed a committee which 
is in the process of drafting a proposed 
uniform act currently called. “The Uni- 
form Act for the Simplification of Se- 
curity Transfers.’’14 


We welcome the interest of the Com- 
missioners in legislation to simplify 
security transfers. Uniformity through- 
out the nation is vital to effective sim- 
plification. We hope therefore that the 
Uniform Act will parallel the Model Act 
as nearly as may be. In the latest pub- 
lished drafts, there are wide divergen- 
cies. Therefore this committee recom- 
mends that the Uniform Act should not 
be promulgated in the form of the latest 
draft circulated to this committee, but 
that its promulgation. be postponed to 
permit further amendment. 


4. Work Ahead 
This committee faces several tasks: 


a) To promote laws to simplify secur- 
ity transfers. We propose to get in con- 
tact with Probate Law committees and 
sections in state bar associations 
throughout the nation. We will solicit 
state bar support for appropriate legisla- 
tion. 


b) To co-operate with the National 
Conference of Commissioners on Uniform 
State Laws in developing a workable 
simplification Act. Since the Model Act 
and the Uniform Act have many ele- 
ments in common, we hope we may unite 
on one which both groups believe will be 
effective. 


14Handbook, Nat. Conf. Commrs. Uniform St. L. 
(1956) 285-291. 


c) To study supplementary simplijica- 
tion statutes. In some states, amendment 
of probate code provisions may be de. 
sirable to eliminate present stumbling 
blocks to simplification. 


d) To study simplification of inheri. 
tance tax procedures. The question of 
how many states’ tax waivers may be 
needed for transfer of stocks of a de- 
cedent’s estate, and of how the waivers 
may be obtained, calls for further ex- 
amination, and possibly legislation. 


e) To help lawyers, stock companies, 
and transfer agents take advantage of 
legislation as passed. As simplification 
laws are passed, companies must be in- 
formed as to how they can simplify their 
transfer procedures. Lawyers must be 
told when they can, and when they can- 
not, expect to dispense with documenta- 
tion. An effective educational campaign 
will minimize future misunderstandings 
between estate attorneys and transfer 
agents. 


For the purposes named above, we re- 
commend that the Section continue this 
Committee. 


[Committee members: Willard R. 
Brown, Miami, Fla.; Charles Bunn, Ma- 
dison, Wis.; Donald J. Burdine, Los 
Angeles, Calif.; Francis T. Christy, New 
York, N. Y.; Joseph P. Cummings, New 
Rochelle, N. Y.; Robert B. Fizzell, Kan- 
sas City, Mo.; Austin Fleming, Chicago, 
Ill.; Coll Gillies, Chicago, Ill.; Rollin B. 
Mansfield, Chicago, Ill.; Creighton %. 
Miller, Chicago, Ill.; Daniel Partridge 
III, Washington, D. C.; Berto Rogers, 
New York, N. Y.; Alphonse Santangelo, 
Morristown, Pa.; John J. Schatt, Harris- 
burg, Pa.; Millard Vandervoort, Battle 
Creek, Mich.] 

a & & 


@® Funds disbursed by the Minneapolis 
Foundation totalled $114,411 last year, 
compared with $99,631 in 1955. This was 
exceeded only in 1953 and 1954. Funds 
administered by the foundation had a 
total market value of $4,177,519 on 
March 18, compared with $4,338,744 a 
year earlier. 
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Little Boy 
Not Lost 


A tragic accident took this little hoy’s 
parents when he was only five. Nothing 
will ever make up for their loss. But he 
is not alone. 

His father had the ability and foresight 
to provide adequately and to plan wisely 
for all contingencies. Under the terms of 
his Will, the family property and invest- 
ments will be managed in trust by experi- 
enced Trust Company executives. And, in 
the Trust Company, his young son has a 
dependable advisor who, in understanding 
cooperation with certain relatives, will 
guide and care for him until he becomes a 
man. Through occasional visits and meet- 
ings he will come to realize that City Bank 
Farmers is a friend he can always rely on. 

So here he is with his banker pal, ona 
surprise Saturday afternoon at the Zoo, 
looking the big cats straight in the eye. 








CHANGING CONCEPTS OF TRUST INVESTMENTS 


Is Trustee Under Duty to Protect 
Income Beneficiary A gainst Inflation? 


ISTORICALLY two divergent philo- 

sophies governing investments by 
trustees evolved in American jurispru- 
dence. The liberal doctrine enunciated in 
the Harvard College case (Massachu- 
setts)! became known as the Prudent 
Man Rule. Its application permits a trus- 
tee unlimited discretion in making in- 
vestments, subject only to the rule of 
prudence. 


The other school (New York), deriving 
its philosophy from the English, deter- 
mined that investments by trustees 
should be limited to governmental obliga- 
tions and real estate mortgages.? 


In the absence of express authority by 
the terms of the trust instrument the 
New York rule did not permit invest- 
ments by trustees in common or other 
stocks until the enactment of the so- 
called modified Prudent Man Rule in 
1951,3 permitting a fiduciary to invest 
not to exceed 35% of the value of the 
fund (at the time of the investment) in 
classes of securities designated collec- 
tively as “ineligibles’”, including com- 
mon and preferred stocks registered on 
recognized stock exchanges. The birth 
and development of the Prudent Man 
Rule in the United States was the sub- 
ject of a study by this Committee in 
1955.4 


The trustee has always been in an am- 
bivalent position, having a two-fold duty, 
toward the income beneficiary and to- 
ward the remainderman,° but these duties 
are not completely dichotomous. In times 
past, the Courts, writers and fiduciaries 
have placed greater emphasis upon the 
obligation to the remainderman, thus 
giving precedence to the intact capital 
rule. Such obligation to safeguard the 
trust corpus has not been extended, how- 
ever, to require the trustee to incur 
speculative risks to increase the corpus.® 
As late as 1940 the Appellate Division 


1Harvard College v. Amory (1831) 9 Pick 446, 
461. 

*King v. Talbot (1869) 40 N. Y. 76, 83. 

8Personal Property Law, Section 21. 


“See “Changing Concepts of Trust Investments” 
by Clarence B. Jennett, 94 Trusts and Estates 843 
(Oct. 1955); Section Proc. Part I, p. 95. 


5Matter of Woodin, 118 N. Y. S. 2d 465, 469. 
®Matter of Woodin, fn. 5, supra, p. 469. 


864. Bar PROCEEDINGS 


ELMER L. FINGAR 


White Plains, N. Y.; Committee Chairman 


of the Third Department (New York) 
restated and applied the intact capital 
rule in Matter of Carnell.? 


Professor Bogert in his treatise on 
“Trusts and Trustees” states the guiding 
principle as follows:8 


“Since the purposes of trusts are almost 
always the production of a moderate in- 
come temporarily and the conservation of 
capital until a future date, investments 
may rarely, if ever, be made from a specu- 
lative point of view. The trustee must keep 
in mind the selection of a security which 
will to a satisfactory extent accomplish the 
main objects of the trust, which usually 
are the furnishing of a continuous flow of 
at least moderate income and the guaran- 
teeing of the safety of the principal. He 
should not invest to increase the captial 


fund.” (Italics added) 


Section 232 of the Restatement of the 
Law, Trusts, reads as follows: 


“If by the terms of a trust the trustee 
is directed to pay the income to a bene- 
ficiary during a designated period and on 
the expiration of the period to pay the 
principal to another beneficiary, the trustee 
is under a duty to the former beneficiary 
to take care not merely to preserve the 
trust property but to make it productive 
so that a reasonable income will be avail- 
able for him, and he is under a duty to 
the latter beneficiary to take care to pre- 
serve the trust property for him.” 


TREND TOWARD INCOME BENEFICIARY 


In contrast to the pronouncement in 
the Carnell case, the current trend is to 
place greater emphasis upon the duty 
of the trustee to the income beneficiary. 
Such trend may be said to be attributable 
to the condition of the times, the en- 
treaties of income beneficiaries, the res- 
ponsiveness of draftsmen, and the gen- 
eral public acceptance of the oft iterated 
statement that the “prime object of the 
testator’s bounty is the income bene- 
ficiary.” 

The trend to emphasize the welfare of 
the income beneficiary has been ac- 
celerated by the impact of inflation. In- 
flation in varying degrees is not a new 
phenomenon in the United States. Fol- 


7260 App. Div. 287, 21 N. Y. S. 2d 376, affd. 
284 N. Y. 624, 29 N. E. 2d 935. 


8Vol. 3 pr. 2 p. 166. 


lowing the war of the states, World War 
I and World War II the United States ex. 
perienced periods of rising prices. More- 
over, the long trend appears to be in. 
flationary. During the past seventeen 
years the cost of many essential con. 
sumer goods, including automoblies and 
housing, has more than doubled. Stated 
differently the dollars currently received 
by income beneficiaries will buy only ap- 
proximately one-half of the amount in 
goods as the equivalent number of dol- 
lars would have purchased in 1940. 


BRITISH VIEWS 


Nor is current inflation confined to the 
United States. In alluding to the rise in 
the prices of English securities Mr. 
Norman Crump stated in the July 2, 1955 
issue of “The Sunday Times”: 


“Therefore, if one takes the long view, 
one cannot easily say that equities are 
over-valued . . . their prices have done no 
more than keep pace with the fall in the 
purchasing power of the pound .. . The list 
of ‘trustee securities’, which now embraces 
many gilt edged stocks, is hopelessly out 
of date. 


“The underlying motive is security of 
capital but what security is there in gilt 
edged stocks if we have to reckon with 
indefinite creeping inflation? It is true that 
in due course they will be repaid at ‘par, 
but what will ‘par’ be worth in purchasing 
power in the more or less remote date of 
maturity? Therefore why not extend the 
list to include equities which have paid at 
least a defined minimum over, say, the 
preceding five or ten years?” 


In replying to the above the editor of 
the Law Times, issue of July 15, 1955. 
said: 


“It is doubtful whether there will be any 
change in the law generally extending the 
range of trustee investment. It must be re: 
membered that the moneys of the widows 
and orphans of the country are a prop, if 
not a buttress, of the gilt edged market 
which is not likely to be removed. Further, 
were the range of trustee investments 
widened, it is not easy to see where the 
limits of the widening would stop . 
There is no doubt that in the case of 4 
first class slump there is a strong prob: 
ability — indeed certainty — that income 
from ordinary shares would suffer. The 
maintenance of income is as important 8 
business as the maintenance of capital . -: 
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“Inflation is all the talk of today, with 
good reason, but, take what thought one 
may for the morrow, it is impossible to 
secure that any particular trust fund shall 
appreciate in money value pari passu with 
the depreciation of the purchasing power of 
the pound. What individuals cannot do for 
themselves they certainly cannot do in 
their capacity as trustees for others, but the 
conveyancer can help by providing the 
machinery by which it may be possible for 
trustees to invest in accordance with the 
best financial advice of the time.” 


Revision of the Trustee Act of 1925 
to broaden the statutory investment 
powers of trustees has been the subject 
of debate in England for many years. In 
alluding to this development the editor 
of The Solicitors Journal stated in the 
December 1, 1956 issue: 


“On the arguments for revision, suffice 
it to say that in recent years the main case 
has rested on the need to include equities 
(ordinary and similar stocks and shares) 
as a counterpoise to gilt-edged securities 
and as some protection for the real value 
of income and capital in these days of in- 
flation.” 


MATTER OF DEGREE 


Confronted with the task to perform 
adequately its dual duties it is difficult, if 
not impossible, to admeasure the degree 
to which the judgment of the trustee 
should be influenced by needs of the in- 
come beneficiary. The trustee must be 
ever mindful that its failure to protect 
the interests of both the income bene- 
ficiary and the remainderman may sub- 
ject it to surcharge. 


For example, it has been held that a 
redemption of United States Savings 
bonds at less than their cost in order to 
purchase tax exempt bonds was im- 
proper in that the life tenant was fa- 
vored at the expenses of the remainder- 
man.’ Whether a trustee would be held 
liable for the investment of an entire 
fund in United States government bonds 
or like conservative low yielding bonds 
on the grounds that he unduly favored 
the remainderman has not been deter- 
mined.19 In Security Trust Co. v. Ma- 
honey,!1 however, the Chancellor, at the 
request of the income beneficiary, di- 
rected the trustee to sell $20,000 out of 
a total of $27,000 of government bonds 
and to invest the proceeds in common 
stock. The Court of Appeals held that 
the lower court did not abuse its dis- 
cretion in so doing. And, of course, effect 
must be given to the rule of diversifica- 
tion where applicable.12 


— 


ac er of Dwight, 204 Misc. 204, 128 N. Y. S. 


‘Scott on Trusts, 2nd Ed., Sec. 232, p. 1745. 
: "307 Ky. 661, 212 S. W. 2d 115. See also “Pru- 
ent Man Investment of Trust Funds during In- 
flation’ by Harry L. Fledderman, 39 Cal. Law. 
ev. 880. 


gy Dickman, Appellant, 152 Mass. 184 (1890); 
avis, Appellant, 183 Mass. 499 (1903); Warren 
Vv. Pazolt, 208 Mass. 328 (1909). 
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MopERNIzING Basic CONCEPTS 


While adhering to our basic concepts, 
it is generally accepted that their inter- 
pretation and application must yield to 
modern ideas. In an article entitled ‘In- 
vestment — A Modern Financial Art’, 
in the March 1954 issue of TRUSTS AND 
ESTATES, Augustus J. Martin states at 
page 265: 


“The basic theory of trust investment — 
the conservation of principal and the pro- 
duction of adequate income — must in to- 
day’s economy be susceptible to a somewhat 
different interpretation. Inflation has taken 
its toll. The gradual impairment of pur- 
chasing power, such as has taken place in 
this country and throughout the world, is 
a key consideration in the employment of 


principal. The modern approach includes 

an awareness of this fact, and attempts to 

insure, not only adequate income, but to 
the maximum extent possible a continuing 
growth in principal and income.” 

That corporate trustees have adopted 
a “modern” approach to their invest- 
ment policies is a matter of record. At 
the eleventh Mid-Winter Trust Con- 
ference of the American Bankers As- 
sociation held in February 1930, each of 
the speakers participating on the In- 
vestment Panel stated that it was con- 
trary to the policy of his respective in- 
stitution to invest any portion of trust 
funds in common stock unless the trust 
instrument so directed in specific terms.13 


1350 Trust Companies Mag. 431 (March 1930). 
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In contrast representatives of cor- 
porate fiduciaries who constituted the 
Investment Panel at the 1957 Mid-Winter 
Trust Conference did not hesitate to ad- 
vocate continuance of the investment of 
trust funds in common stocks of selected 
corporations in basic industries.14 


A degree of risk is necessarily inherent 
in the making of any investment. The in- 
vestments made in real estate mortgages, 
certificates of title companies and high 
grade corporate bonds were not immune 
to the adverse economic forces of. the 
1930’s. On the other hand many corpora- 
tions continued to pay dividends on their 
common stock throughout such period. 
The alert trustee must be conversant 


1496 Trusts and Estates 245 (March 1957). 


with new scientific developments and 
have the ability to select securities of 
those companies which in all probability 
will survive and prosper over the long 
term. If investments within the category 
prescribed by the trust instrument or 
local law are made after a proper study 
and consideration of those factors which 
a prudent man would consider under like 
circumstances, the trustee will not in all 
probability be held accountable for a re- 
sulting loss. 


While the tide of the income bene- 
ficiary is running fairly strong and it is 
conceivable for the foreseeable future 
that actions consistent with such tide 
will meet with common approval, it would 
seem that the right of the income bene- 





WE WELCOME 


opportunities to put our long years of 


experience in the New England banking 


and trust field at the service of those who 


need cooperation in this area. 


SECOND BANK-STATE STREET 
Trust Company 


BOSTON, MASSACHUSETTS 


HEAD OFFICE 
111 FRANKLIN STREET 


TRUST DEPARTMENT 
STaTE STREET OFFICE: 53 State Street 


Member Federal Reserve System 


Member Federal Deposit Insurance Corporation 


866 Bar PROCEEDINGS 








ficiary, which is the correlative of the 
trustee’s duty, extends no further than , 
concept of adequate income. Adequacy jg 
a subjective term and represents judg. 
ment based upon a complex of variables, 


As draftsman of wills and other lega] 
documents creating trusts the lawyer js 
in a position to use his influence to per. 
suade the creator to give to the trustee 
sufficient powers to adopt a flexible in. 
vestment ‘program. Vested with such 
powers the trustee is free to make such 
investments from time to time that will 
best promote the interests of both the 
income beneficiary and remainderman jn 
the light of the trend of monetary and 
economic forces. The administration of 
a trust involves the exercise of judg- 
ment and discretion. Only an intelligent 
analysis of the problems involved in each 
case and the development of a program 
to meet the required conditions will ful- 
fill that obligation. 


It is generally conceded that the pur- 
chase of equity stocks is the best hedge, 
though not a perfect hedge, against infla- 
tion.15 The determination, however, of 
whether to include any stocks in the 
portfolio of a particular fund, and if so 
what percentage, is that of the trustee, 
Also, whether to invest trust funds in tax 
exempt bonds and the percentage of such 
bonds in a particular fund is a matter of 
judgment of the trustee reached after an 
intelligent consideration of all relevant 
factors, including the income tax prob- 
lems of the income beneficiary and the 
effect of such purchase upon the interests 
of the remainderman. 


In conclusion, the affirmative of the 
question in the subtitle of this paper is 
not supported by either established prin- 
ciples of trust law nor by any known 
controlling precedent. It may be said, 
however, that the wise trustee with 
broad investment powers will endeavor 
so to serve the interests of both the in- 
come beneficiary and remainderman that 
the portfolio will afford some measure of 
protection against inflation as well as 
other economic hazards of our society. 


[Committee members: Charles F. C. 
Arensberg, Pittsburg, Pa.; Harry M. 
Bardt, San Francisco, Calif.; Sperry But- 
ler, New York, N. Y.; Edward F. Colla; 
day, Washington, D. C.; Francis D. Fo- 
ley, Burlington, Vt.; Varian S. Green, 
Los Angeles, Calif.; W. S. Henley, Hazel- 
hurst, Miss.; Francis R. Holmes, New 
York, N. Y.; John N. Jackson, Dallas, 
Tex.; J. Arthur Jennings, Rochester, N. 


Y.; Lennart V. Larson, Dallas, Tex.; 
Wilson Reid Ogg, Berkeley, Calif. 
Paul G. Reilly, New York, N. Y: 


Leonard T. Scully, New York, N. Y:i 
Joseph L. Seligman, Jr., San Francisco, 
Calif.; Richard G. Stockton, Winston- 
Salem, N. C.; John M. Zuber, Dallas, 
Tex. ] 


18See “Managing Fiduciary Funds”, by Clarence 
W. Fackler, 89 Trusts and Estates 32 (Jan. 1960)- 
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PENSION AND PROFIT-SHARING TRUSTS 


GAIN in 1956-1957, the scene of 

greatest activity in the field of pen- 
sion and profit-sharing trusts involved 
the subject of governmental registration 
and regulation. In addition, there were 
further developments in connection with 
pension legislation for the self-employed. 


(1) Restrictive legislation — Federal 


As a result of the findings of and evi- 
dence produced before congressional com- 
mittees, there are, as of the date of this 
report, more than twelve bills before 
Congress calling for some measure of 
regulation of welfare and pension plans 
by the Federal Government. 


These bills conform generally to three 
basic patterns. One is typified by the 
bill introduced on February 7, 1957, 
jointly by Senator Douglas of Illinois, 
who was chairman of the Senate subcom- 
mittee on Welfare and Pension Funds, 
and by Senators Murray of Montana and 
Ives of New York. This bill follows al- 
most exactly a bill introduced by these 
individuals in 1956, the first bill to be 
introduced as a result of the subcom- 
mittee’s investigations into the pension 
and welfare plan area. 


The bills of the “Douglas” type pro- 
vide for registration and annual report- 
ing of all employee welfare and pension 
benefit plans with the exception of: 


1. Plans covering less than 25 employees, 
2. Governmental plans, 


3. Plans established: to comply with work- 
men’s compensation or disability benefit 
laws, 

4. Plans coming under Sections 501(c) (3) 
and 501(c) (8) of the Internal Revenue 
Code of 1954. 


It is not clear upon whom the filing 
responsibility would fall. 


The responsible Federal administrative 
agency under the Douglas bill would be 
the Securities and Exchange Commission. 
Others of the bills of this type designate 
the Secretary of Labor. 


The annual report required by these 
bills of the Douglas type would include: 
1. The name, address, and description of 

the plan. 

2. The schedule of benefits. 

3. Copies of any substantial changes in 
the plan or other documents since the 
previous filing. 

4. Names, titles and addresses of trustees 
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and any person charged with responsi- 
bility for overall management of the 
plan. 


5. Names and addresses of all employers 
having, and all employee organizations 
representing employees covered by the 
plan. 


6. The amount contributed by the em- 
ployer and the employees. 


7. The amount of benefits paid. 
8. The number of employees covered. 


9. A detailed statement of the financial 
position, receipts, expenses, benefits, 
and reserves of the plan or fund. 


10. The salaries and fees paid by or 
charged to the plan or fund, to whom 
paid, in what amount, and for what 
purposes. 


Items 6-10 would be certified to by an 
independent public accountant. 


If the plan is funded through the 
medium of a trust, the annual report 
would also include: 


(a) the type and basis of funding, cur- 
rent and past service liabilities, actu- 
arial assumptions, and the number of 
employees, both retired and non-re- 
tired, covered by the plan; 


(b) a summary statement of reserves and 
investments broken down by types of 
investment, such as common. stock, 
preferred stock, and Government se- 
curities, giving the aggregate cost of 
each type of security or property or 
the present value, whichever is lower, 
as well as the percentage of the total 
fund represented by each type of 
security or property; 


— 


(c) a detailed list, including information 
as to cost, present value, and per- 
centage of the total fund of all in- 
vestments in securities or properties 


of all parties in interest; 


(d) a detailed list, including information 
as to cost, present value, and per- 
centage of the total fund, of all in- 
vestments in a security or property 
(other than obligations the interest 
or principal of which is guaranteed by 
the United States), if its costs or pres- 
ent value, whichever is lower, exceeds 
5 per centum of the fund, or 10 per 
centum of the current value of the 
outstanding securities or obligations of 
any one issue. 


If the plan is funded through an in- 
surance company, or is unfunded other 
information is required. 


Disclosure of information in the annual 


report would be made to the beneficiaries 
of the plan in three ways: 


1. By making copies available for exam. 
ination at the principal offices of the 
plan. 

2. By making copies available for examina 
tion in the public documents room of 
the Securities Exchange Commission 
(or, in the case of some of the bills, in 
the Department of Labor). 

3. By providing the beneficiaries by per. 
sonal delivery or by mail with informa. 
tion from the report in summary form. 


There would be established an Adé- 
visory Council on Employee Welfare 
and Pension Benefit Plans composed of 13 
members, some drawn from the Federal 
Government and some from the public. 
Its duty would be to advise the Securi- 
ties Exchange Commission (or the Secre- 
tary of Labor) in carrying out the pro- 
visions of the Act, to review the ad- 
ministration of the act and make what- 
ever reports and recommendations “it 
deems necessary in the public interest.” 


Willful violation or failure to comply 
with the act, or false disclosure or fail- 
ure to disclose a material fact would 
incur a fine of not more than $5,000 
and/or imprisonment for not more than 
five years. Embezzlement, larceny or con- 
version would be punishable by a fine 
of not more than $10,000 and/or in- 
prisonment for not more than five years. 


The act would be effective for three 
years, and each year the Securities Ex- 
change Commission (or the Secretary of 
Labor) would make a report to Congress 
of its operations under the act. 


The second basic pattern of the regis- 
tration bills is exemplified by the bill 
introduced on February 11, 1957 by Sena- 
tor Ives of New York, in joint sponsor- 
ship with Senators Allott of Colorado and 
Smith of New Jersey. The other bills in 
this group are substantially identical 
with the Ives bill. 


The Ives pattern differs from the 
Douglas pattern basically in the follow- 
ing respects: 


1. There is no specific exemption for plans 
covering less than 25 employees, or fot 
plans coming under Sections 50! (c) (3) 
and 501(c) (8) of the Internal Revenue 
Code of 1954, but the Secretary of Labor 
may, by regulations, exempt any class 
type of plans if he finds that their * 
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clusion is not necessary to effectuate the 
purposes of the Act. 


29. The information required by the an- 
nual report is not set forth in detail 
in the bill but will be defined by regu- 
lations of the Secretary of Labor. 


3. Disclosure of information in the annual 
report is not required to be made in a 
stipulated manner but will be within 
the Secretary’s discretion. 

4. No advisory council or anything com- 
parable is provided for. 


5. The penalties are neither as heavy nor 
as extensive. 


6. There is no terminal date for the Act. 


The Ives bill became known as the 
“Administration” bill, but in testimony 
late in May before the Senate Subcom- 
mittee on Welfare and Pension Funds, 
Secretary of Labor Mitchell spoke out 
for the enactment of a stricter bill. The 
result was the introduction shortly there- 
after of a second bill by Senator Ives 
and two other identical bills were intro- 
duced in the House of Representatives. 


The second Ives bill and its counter- 
parts differ in several respects from the 
bills of the first Ives type: 


1. The ability of the Secretary of Labor, 
by regulations, to exempt any class or 
type of plans if he finds their inclusion 
not necessary to effectuate the purposes 
of the Act is removed. In addition, any 
plan in an industry or activity in com- 
merce or in which a labor dispute would 
hinder or obstruct commerce or the free 
flow of commerce is specifically covered. 


2. The content of the annual reports to be 
filed is still within the discretion of the 
Secretary of Labor, but the report would 
be required to be certified to by an 
independent public accountant. 


3. Disclosure of information in the annual 
report is required of the persons re- 
sponsible for the registration of the plan 
at the request of any beneficiary thereof. 


= 


. Information in the annual report is re- 
quired to be filed with state agencies 
upon the request of the state governor. 

5. Penalties are specifically provided for 

embezzlement, larceny, conversion, false 

entry in or willful destruction of records. 


Even with these changes, the Ives bill 
is not so stringent as the Douglas bill. 


Both houses of Congress are, at the 
time of this writing, are conducting pub- 
lic hearings on these bills. 


(2) Restrictive legislation — State 


By last year two states — New York 
and Washington — had enacted legisla- 
tion regulating pension and welfare 
funds. Both of those laws provide for 
registration with, reporting to and ex- 
amination by the regulatory authority. 
They also eall for disclosure of informa- 
tion to beneficiaries and penalties for 
Violation. In addition, the New York law 
Provides for the waiver of its provisions 
In the diseretion of the regulatory au- 
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thority if regulation is provided by an- 
other law, state or federal. 


During the current year, bills on this 
subject were introduced in the legisla- 
tures of California, Connecticut, Massa- 
chusetts, Minnesota, Nebraska, Nevada, 
New Hampshire, Oregon and Texas. 
None of these states is known to have 
enacted any legislation in this area as 
yet.* 


(3) Pension legislation for the self- 
employed 


The original bills proposing pension 
legislation for the self-employed were 
introduced in 1951 and in succeeding 
years additional bills have been intro- 
duced. Substantial support was built up 
for this legislation and in 1955 one of 
the bills was incorporated, in a some- 
what restricted form, in a bobtail tax 
bill. The latter bill was not reported 
out of the House Ways and Means Com- 
mittee, however, and in 1956 no addi- 
tional bills were introduced on the sub- 
ject. 


This year, however, interest has again 
revived sharply and, at the latest count, 
twenty separate bills have been intro- 
duced calling for action on behalf of 
the self-employed. The great majority of 
the bills follow the pattern of HR 9 and 
HR 10, introduced by Representatives 
Jenkins of Ohio and Keogh of New York, 
respectively, which are the prototype 
bills in this field. 


Some of the provisions of the new bills 
have been changed substantially from the 
bills introduced in the last Congress: 


1. The maximum amount which can ordin- 
arily be deducted in any one year has 
been reduced from $7,500 to $5,000. 


2. The lifetime maximum deductible has 
been reduced from $150,000 to $100,000. 


3. The benefits under the bill could be 
funded either by contributions to a re- 
stricted retirement fund as in the previ- 
ous bills, or through the medium of new 
or existing annuity, endowment or life 
insurance policies (but any part of the 


*Since the preparation of this report, California 
and Connecticut have adopted regulatory laws. Ed. 
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premium allocable to the cost of life 
insurance protection would not be de- 
ductible). 


4. Lump sum distributions from a_ re- 
stricted retirement fund after retirement 
would be taxed at a rate not greater 
than five times the increase in tax which 
would result from the inclusion of 20 
per cent of the distribution in the gross 
income of the distributee. Under the 
prior bills, lump sum distributions were 
taxed as long-term capital gains. 


on 


. Distributions to the self-employed in- 
dividual, if made before age 65, would 
be taxed at 110 per cent of the aggre- 
gate taxes which would have been pay- 
able if the amount of the distribution 
had been included in his gross income 
ratably in the current and four preced- 
ing years. Under the previous bills, dis- 
tributions before age 65 were permitted 
only in the event of permanent and total 
disability. 


No hearings on these bills have been 
held and, at the date of this writing, no 
committee action on them has been re- 
ported. 


[Committee members: Donald C. Alex- 
ander, Cincinnati, Ohio.; Cecil P. Bron- 


ston, Chicago, Ill.; Edwin S. Cohen, 
New York, N. Y.; Francis H. Fair- 
ley, Charlotte, N. C.; Paul E. Far- 


rier, Chicago, Ill.; Richard H. Forster, 
Los Angeles, Calif.; Edward S. Hand, 
New York, N. Y.; Robert H. Jamison, 
Cleveland, O.; Hover T. Lentz, Denver, 
Col.; Denis B. Maduro, New York, N. Y.; 
Oscar T. Martin, Springfield, O.; Edwin 
S. Phillips, Buffalo, N. Y.; Leroy E. 
Rodman, New York, N. Y.; Edward H. 
Schlaudt, New York, N. Y.; Norman 
Stallings, Tampa, Fla.; William K. Stev- 
ens, Chicago, Ill.; James K. Taylor, New 
York, N. Y.; Harry F. Weyher, New 
York N. Y.] 
A A A 


@® White collar occupations became the 
biggest group in the country’s labor 
force last year. Skilled technical and 
supply generally throughout the nation, 
professional manpower is now in short 
indicating an immediate need to improve 
training and employment policies and to 
strengthen the educational system. 
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A TREASURY-APPROVABLE COMBINATION OF 
TRUST-ADMINISTERED BASIC PENSION PLAN AND 
COMPREHENSIVE PROFIT-SHARING PLAN CAN 
NOW INCLUDE A COMPLETE RANGE OF WELFARE 
BENEFITS WITH BROAD TAX ADVANTAGE AND 
AT MINIMUM COST. COPIES OF AN INFORMATIVE 
BROCHURE “ENGINEERING AN EMPLOYEE BENE- 
FIT PROGRAM” WILL BE SENT TO BANK OR CORPO- 
RATION EXECUTIVES UPON PHONE OR WRITTEN 
REQUEST. OUR NUMBER MURRAY HILL 9-5989. 
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another multi-billion-dollar industry 
served by KOPPERS 


a year, plastics production set another new high 
when 3 billion pounds of synthetic resins and cellulosics 
went into plastics. In the next four years, production is 
expected to increase at least 14 per cent a year as uses for 
plastics continue to multiply. 

In the home you may soon see entire translucent roofs, 
fluorescent ceilings, movable interior wall partitions, 
and even electric appliances made from plastics. 

In supermarkets you are now buying tomatoes, ice 
cream, and cheese as well as many other foods, in low- 
cost disposable plastic containers. 

The building industry now uses plastics for wall cover- 
ing, flooring, glazing, paneling. Foamed plastics are used 
to insulate curtain walls and other types of “sandwich” 
panels. New jobs for plastics are found every day. 


Use of plastics in housewares, toys, packaging, sport- 
ing goods, power and hand tools, and electric compo- 
nents continues to grow in variety and volume each year. 
Manufacturers of automobiles, refrigerators, and light- 
ing fixtures are applying plastics more widely. 

Koppers makes many plastics—rigid and flexible, for 
molding and extrusion, for films and monofilaments. 
DyLAn® and SuPER DyLAn® polyethylene, DURETHENE® 
polyethylene film, DYLENE®, EVENGLO® and FIBERTUFF® 
polystyrenes, and Dy.irE® expandable polystyrene will 
be performing in many of these new applications. 

Koppers Chemicals also will be contributing to growth 
in the uses of plastics. They are used in plastics produc- 
tion as antioxidants, light stabilizers, and plasticizers. 
Koppers Company, Inc., Pittsburgh 19, Pennsylvania. 


Producers of tar products, chemicals, plastics, wood preserving materials, treated wood, metal 
products, and dyestuffs . . . designers and builders of steel mills, coke ovens, and chemical plants. 
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DRAFTSMANSHIP: WILLS AND TRUSTS 


Marital Deduction, Powers of Appointment, Pour-Over Wills, 
Income Tax Problems of Estates, Small Businesses 


W.. have assumed for the purpose of 
i 


llustrating the five topics dealt with 
that we are asked to develop the estate 
plan of a business executive, including the 
preparation of a will and related docu- 
ments. This executive is married and has 
children. He owns real estate; he owns 
a controlling interest in a closely held 
corporation; he is employed under a con- 
tract which, in addition to his salary, re- 
quires the corporation to make payments 
after his death for a period of, say, five 
years. He has group insurance, pension 
benefits and other fringe benefits ar- 
ranged by the corporation. He is the 
grantor of an inter-vivos trust being ad- 
ministered by trustees in a state other 
than his domicile. He is the donee of a 
power of appointment granted by his 
father’s will. Finally, he carries life in- 
surance on his own life. As we examine 
the analysis of the topics researched by 
your sub-committees, it is evident that 
the lawyer requires an understanding of 
several specialized fields of law and 
must be resourceful to avoid the more 
common pitfalls with which he will be 
confronted. 


In this typical estate the lawyer is 
to prepare a will which is the last of a 
series of documents collectively designa- 
ted as the ultimate estate plan of the 
testator. The plan had its origin, per- 
haps, when the testator was first em- 
ployed after leaving school and acquired 
social security, supplemented by pension 
rights and group insurance, perhaps 
when he took out his first insurance po- 
licy, or perhaps when his parents died 
and left their estates to him outright or 
in trust. The plan has been enlarged and 


' modified throughout the testator’s life. 


It has been adapted to the business in- 
terests which the testator acquired dur- 
ing his life time. One or more inter vivos 
trusts may have been created. 


The will, therefore, must be coordina- 
ted with the lifetime arrangements in- 
herent in such an estate. The coordina- 
ion requires an understanding of the 
facts in respect of decedent’s business 
and other assets, his insurance, his in- 
terests in other estates. It requires under- 
standing of the law of wills, trusts and 
teal property, general business law and 
taxation. Only after the lawyer has a- 
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chieved a satisfactory understanding of 
the facts affecting his client’s estate and 
has mastered the legal principles which 
relate to the disposition of the client’s 
property interests do we proceed to the 
fascinating subject of draftsmanship. 


The function of the lawyer-draftsman 
is not that of a mere scrivener, as some 
suggest, who reduces to writing in legal 
form the estate plans conceived by 
others. On the contrary, the draftsman 
is the heart of the estate planning team. 
His knowledge of the facts and his legal 
advice concerning all of the business, 
financial and tax elements of the estate 
plan are vital to its ultimate success. 
This has been recognized in the state- 
ments of principles affecting the rela- 
tionships between lawyers and trust com- 
panies and lawyers and insurance under- 
writers.1 The probate bar must accept 
this responsibility and train itself to the 
point of understanding the elements 
which enter into a complex estate plan 
and the legal principles which are ap- 
plicable thereto. 


A few statistics may be useful in di- 
recting attention to the vital and in- 
creasing importance that these elements 
play in the ultimate estate plan. 


1. Small business. The birth rate far 
exceeds the death rate. There are more 
small businesses today per capita than 
in 1930. The dollar volume is enormous. 
Corporations with assets of 1 million 
dollars or less total well over $60 billion 
and the annual income therefrom, before 
taxes, over $3.4 billion. 


Statement of Principles with Respect to the 
Practice of Law Formulated by the National Con- 
ference of Lawyers and Life Underwriters (1948); 
Statement of Principles with Respect to the Prac- 
tice of Law Formulated by the National Con- 
ference of Lawyers and Corporate Trustees (1941); 
Statement of Principles with Respect to the Prac- 
tice of Law Formulated by the National Con- 
ference of Lawyers and Certified Public Accoutants 
(1951). The above National Conferences were 
made up of representatives of the American Bar 
Association and the National Association of Life 
Underwriters, the American Bankers Association, 
Trust Division, and the Council of the American 
Institute of Accountants. See also Statement of 
Principles with Respect to Dissemination of Legal 
Information by Home Office Counsel of Life In- 
surance Company. The above documents are re- 
printed in Casner, Estate Planning, 1078 f. (2d 
ed. 1956). 


2Donham, Whither Small Business, Harvard 
Business Review, March-April 1957, 74, 75; Report 


2. Pension Plans. 13 million persons 
are covered by over 31,000 qualified 
plans for which funds amounting to over 
$25 billion have been set aside. Con- 
tributions of over $3 billion are made 
annually to such plans and, in 1955, the 
latest year for which figures are avail- 
able, private pension programs distribu- 
ted $600 million in benefits.’ 


3. Profit sharing plans. Although ex- 
act figures on the status of profit shar- 
ing plans are hard to come by, it has 
been estimated that the number of quali- 
fied plans of all types in operation today 
is between 9,000 and 17,000. More im- 
portant, it has been estimated that each 
month some 200 new plans are submitted 
to the Internal Revenue Service for ap- 
proval.4 


4. Ordinary Life and Group Insurance. 
In the aggregate, 100 million people are 
paying over $10 billion annually for 
some $375 billion of life insurance; group 
insurance programs of over $100 billion 
are in force covering the lives of close to 
50 million people.5 

5. Stock Options. It has been esti- 
mated that over 50% of 1077 companies 
listed on the New York Stock Exchange 
have adopted some sort of stock option 
plan for employees.® 


The magnitude of the problem present- 
ed to this committee is such that each 
of us on the committee and, we believe, 
each of you who may read this report, 
is faced with a soul searching inquiry to 
determine whether as individual lawyers, 
and as members of a learned profession, 
we have evolved the understanding and 
the know-how necessary to cope with 
draftsmanship of wills and trusts within 
the economic complex of today. If our 
efforts do nothing more than make you 


of Committee on Changing Concepts of Trust In- 
vestments, A. B. A. Section on Real Property, 
Probate and Trust Law, 74, 75 (1956). 

3Zauge, Trends in Pension Plans, 95 Trusts and 
Estates 797 (1956); New York Times, April 8, 
1957, p. 25, col. 5. 

4Knowlton, Profit Sharing Patterns, 1 (1954); 
Flippo, Profit Sharing in American Buisness, 11 
(1954). 

5Mehr and Osler, Modern Life Insurance, 6, 261 
(1956). 

Rothschild, Financing Stock Purchases by Eza- 
ecutives. Harvard Business Review, March-April 
1957, 136. 
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aware that problems such as these are 
important and do exist, we will consider 
the report worthwhile, because we all 
feel that the profession has the inherent 
capacity within itself to work out a 
satisfactory solution. 


I. THE MARITAL DEDUCTION 


The marital deduction is probably the 
most widely discussed subject in the field 
of estate planning.? 


Married people of wealth will ordinar- 
ily wish to avail themselves of the mari- 
tal deduction. In some situations the 
maximum marital deduction may increase 
the aggregate estate taxes in the estate 
of both spouses, by exempting from tax 
one-half of the estate of the spouse first 
to die and adding such one-half to the 
estate of the surviving spouse. In many 
such cases the increase in the aggregate 
taxes can be reduced or eliminated by 
gifts made by the surviving spouse. 


The first question, therefore, is whether 
the use of the marital deduction can rea- 
sonably be expected to reduce the ag- 
gregate estate taxes that would other- 
wise be payable in the estate of the hus- 
band and wife. The probable life ex- 
pectancy of the surviving spouse may 
have to be considered because the marital 
deduction in any event will make avail- 
able, during the life of the surviving 
spouse, the income on the amount of es- 
tate tax which would otherwise be paid 
on the death of the spouse first to die. 


Having decided that the marital de- 
duction should be used, the draftsman of 
a will encounters several serious prob- 
lems. The interpretation of wills contain- 
ing such clauses may plague us as long 
as we live.8 With these words of caution 
we proceed to bring into focus some of 
the principal problems which the use of 
the marital deduction entails. 


We are dealing with the estate of a 
business executive who has assets, some 
of which would not normally pass under 


7Casner, Estate Planning, 634 ff. (2d ed. 1956); 
Shattuck and Farr, An Estate Planner’s Hand- 
book, 253 f. (2d Ed. 1953); Bowe, Tax Planning 
for Estates. 21-22, 70-72 (Rev. ed. 1955); Tracht- 
man, Estate Planning, 12 ff. and works cited at 
39 (Rev. ed. 1955); Stevens. Troublesome Will 
Provisions, 34 Taxes 809, 816 ff. (1956); Cox, 
Types of Marital Deduction Formula Clauses, 
N. Y. U. 15th Ann. Inst. on Fed. Tax., 909 
(1957); Fleming, Five Years Experience with 
the Marital Deduction, 34 Chicago Bar Association 
Record, March 1953, 247; Present Status of the 
Marital Deductions 33 Taxes 167 (1955); Flem- 
ing, Provisions for Trusts and Powers of Ap- 
pointment, University of Illinois Law Forum, Fall 
1950, 341; Lowndes and Kramer, Federal Estate 
and Gift Taxes, 371 et seq. (1956); Lasser, Estate 
Tax Techniques, 101 et seq. (1955-6); Rabkin and 
Johnson, Current Legal Forms With Tax An- 
alysis, 461 et seq. (1952). 

8A statute no matter how carefully drawn creates 
litigation. The possibilty of litigation has been il- 
lustrated in our generation by the difficulty in 
meeting the requirment of the right of election 
statutes. In New York, for example, there have 
been hundreds of decisions during the past 27 
years under its right of election statue (De- 
cedent Estate Law §18). These decisions are an- 
notated with no less than 309 separate topics. 


872 Bar PROCEEDINGS 


the terms of his will. These assets include 
life insurance, group insurance and the 
assets of an inter-vivos trust created by 
the testator. They also include property 
over which the testator is the donee of a 
power of appointment. The assets which 
the testator has power to appoint are in- 
cludible in his taxable estate if his power 
is a general power of appointment.? We 
must first determine whether assets 
which will not pass under the will qualify 
or do not qualify for the marital deduc- 
tion.19 It then becomes desirable to de- 
termine whether such assets, or some of 
them, should be made to so qualify. We 
believe it is essential, as an initial step 
in determining how to secure the marital 
deduction, that the lawyer obtain as 
much detail as possible concerning the 
assets of the testator which pass under 
the will and those which pass outside 
the will, and that he make a careful an- 
alysis of these assets and the dispositive 
scheme to be worked out for them. 


The analysis of the assets will dis- 
close in the first instance whether the 
executive can obtain for his estate the 
marital deduction by a clause in his will 
alone, or whether he must also change 
the designation of the beneficiaries of 
his insurance policies, amend his inter- 
vivos trust, or change the payee after his 
death of the proceeds payable under any 
non-qualifying profit sharing plan to se- 
cure such marital deduction. The analysis 
will also disclose whether changes in the 
mode of disposition of the non-testamen- 
tary assets should be made to avoid giv- 
ing to or for the use of the wife sub- 
stantially more than one-half of the ad- 
justed gross estate in a manner which 
would not only qualify for the marital 
deduction but would also make the assets 
taxable in her estate if she held them at 
death. Too much to the wife can be as 
bad, and in some instances may be worse, 
than too little, but only the facts of each 
case will reveal the best answer. 


Nor can the analysis overlook the 
answer to the question of just how much 
benefit should be taken by way of the 
marital deduction, since in many situ- 
ations there will be substantial leeway 
on either side of the exact amount of the 
marital deduction with no substantial 
loss of tax dollars, although a few may 
indicate the necessity for being as precise 
as possible. Methods to be employed by 
the draftsman should only be selected 
after a hard-headed approach to this 
question. We propose to show that the 
analysis of the assets dictates which of 
various methods is more desirable. 


Having discovered what the assets of 
the executive and his wife are and are 
likely to be, and having also determined 


®In the case of a pre-1942 power, however, only 
if the power is exercised. I. R. C. §2041 (a) (1). 
loTrachtman, Leaping in the Dark: More Ad- 


ventures with the Marital Deduction, 93 Trusts 
and Estates 922 (1954). 





the quantum of marital deduction jy 
which we are interested, we are next face] 
with the selection of the particular assets 
to qualify for the marital deduction. Any 
such selection usually commences with 
the home, its contents and other tangible 
personal property. The balance of the 
qualifying portion of the adjusted grog; 
estate can be obtained by qualifying for 
the marital deduction assets which do not 
pass under the will, or assets which do, 
or both. 


Sometimes it may be necessary to se- 
lect the particular assets to qualify and 
those not to qualify. That requires sound 
judgment to avoid undesirable results, 
For example, some employment contracts 
provide that compensation shall be paid 
subsequent to the executive’s death. If 
such compensation is paid to the wife, 
qualifying for the marital deduction, the 
amounts paid are taxed to her as income 
in respect of a decedent on top of any 
other income which the wife may receive, 
If such payments are made as principal 
to the estate or to a trust, the payments 
are taxed to the estate or trust, probably 
at the lowest rates. Furthermore, if paid 
to the estate, deductions for administra- 
tion expenses may be available which 
would reduce the impact of income tax. 

If insurance proceeds are to be selected 
to qualify, all or part of the proceeds of 
each policy may be made payable to the 
wife outright, in installments with a 
power of appointment in the wife, or to 
the trustee of a revocable unfunded life 
insurance trust, in trust for her benefit, 
remainder to her zppointees by will. 


We now approach the controversial 
subject of the marital deduction clause. 
In the early years following the enact- 
ment into the Revenue Code in 1948 of 
the marital deduction, the proponents of 
the “clause” sought to secure the marital 
deduction by a clause in the will. Prior 
to 1948 many attorneys hesitated to prod 
their clients to ascertain their assets. 
Knowledge of the assets was often not 
necessary. To seek it was sometimes el- 
barrassing. Now we know, if we did not 
know before, that sound planning re 
quires detailed knowledge, the inade- 
quacy of any special “clause”, as such, 
to secure the marital deduction in many 
instances stands exposed. In perspective 
the “clause” has become only one of the 
several tools available to secure the 
marital deduction, each of which can be 
at least of equal value and importance. 
Careful analysis of the assets and the 
dispositive scheme determines which tool 
to employ, and if a “clause” is to be used, 
which “clause”. 

We are glad to say that with the rec 
ognition that knowledge of the assets 
vital, the area of disagreement since the 
Trachtman-Sargent!1 debate has nal 
rowed perceptibly. 


1Trachtman, ibid; Sargent, To Each His Ow™ 
93 Trusts and Estates 933 (1954). 
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Mr. Trachtman frequently divides the 
non-testamentary assets, so far as prac- 
tical, into two equal parts, one part 
qualifying for the marital deduction and 
the other not qualifying — and then 
divides the testamentary estate, after 
specifically bequeathing personal and 
household chattels and the homestead tc 
the wife, into two equal parts, for con- 
venience designated as Part A and Part 
B. If the value of the homestead and 
chattels is large he might include these 
items in Part A. Part A would be devised 
and bequeathed to the wife outright or 
in trust to qualify for the marital deduc- 
tion, and Part B, in trust for the wife, 
in form not to qualify for the marital 
deduction, or outright or in trust for 
others. Inheritance and estate taxes 
would be paid out of Part B. 


The adherents of the formula clause, 
of the share of the residue type, also 
divide the testamentary residuary estate 
into two parts. Part A is a share of the 
residuary estate which is equal to the 
maximum marital deduction determined 
in the federal estate tax proceeding, 
diminished by other items in the gross 
taxable estate which pass to the spouse 
and qualify for the marital deduction, in- 
cluding those which pass under prior pro- 
visions of the will and those which pass 
outside the will. Part A is devised and 
bequeathed outright, or in a trust for 
the wife in form to qualify for the marit- 
all deduction. Part B is the share of the 
residuary estate which remains after 
setting aside the share of the wife. Part 
B is devised and bequeathed in trust for 
the wife in form not to qualify for the 
marital deduction, or outright or in trust 
for others.12 Inheritance and estate taxes 
are payable out of Part B. 


The two types of treatment are intend- 
ed to produce similar results. They may 
be much more nearly alike than many 
suppose, and with slight variations they 
come even closer together. For example, 
Trachtman’s treatment can be varied 


——— 


“The following is the formula clause suggested 
by Casner: 


“All my residuary estate (meaning the rest 
and residue of the property, of every kind and 
wherever located, belonging to me at my death 
and remaining before the payment of estate, 
inheritance and like taxes from said rest and 
residue or from any portion thereof, but not 
Meaning any property over which I then have 
only a power of appointment) I devise and be- 
queath as follows: 


“If my wife survies me, I give to 

that fractional share of my 
residuary estate which will equal the maximum 
estate tax marital deduction (allowable in de- 
termining the Federal estate tax on my gross 
estate for Federal estate tax purposes) diminish- 
ed by the value for Federal estate tax purposes 
of all other items in my said gross estate which 
qualify for said deduction and which pass or 
have passed to my wife under other provisions 
of this will or otherwise. In making the com- 
Putations necessary to determine such fractional 
share, the final determinations in the Federal 
estate tax proceeding shall control.” Casner, 
Estate Planning, 641-2 (2nd ed. 1956). 


For other clauses of this type see Cox, op. cit. 
supra, note 7. 
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to give effect to non-testamentary assets 
in determining the quantum of Part A, 
though under these circumstances he 
would probably feel it preferable to use 
traditional language whereby some non- 
testamentary items passing to the sur- 
viving spouse would be brought into 
hotchpot. On the other hand, a formula 
clause can be used in situations in which 
analysis reveals this to be essential. 


Both dispose of shares of the residuary 
estate and thereby both avoid the income 
tax18 and other serious hazards which 





13Rev. Rul. 56-270, 1956-1 C. B. 325: Suisman v. 
Eaton, 15 F. Supp. 113 (D. Conn. 1935), aff’d. 83 
F. 2d 1019 (2d Cir. 1936). cert. denied 299 U. S. 
A732 (19236). 


may result from the use of a third type 
of clause, known as the pecuniary form- 
ula clause. The committee feels that in ~ 
the great majority of the cases a share 
of the residue clause, whether a formula 
clause or a non-formula clause, is pre- 
ferable to a pecuniary formula clause.14 

A principal advantage claimed for the 


4For illustrations of such clauses and a discus- 
sion of the tax and administrative problems which 
they create, see Cox, op. cit. supra, note 7; 
Stevens, op. cit. supra, note 7, 816 ff. Two recent 
New York cases litigated some of the questions 
involved. They both involved pecuniary formula 
gifts with the amount to be distributed in satis- 
faction of the gift to be determined by date of 
death values. In one, Estate of Jephson, 136 N. Y. 
L. J. 92, p. 8, col. 5 (Surr. Ct. N. Y. County 
1956), the securities allocated to satisfaction of the 
pecuniary gift increased in value between death 
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Trachtman method is that the wife’s 
share in the residuary estate is fixed by 
the terms of the will without reference to 
non-testamentary assets. This would be 
modified in those situations in which he 
felt the facts necessitated some reference 
to such assets. In addition, it is felt that 
such treatment is less subject to prob- 
lems of judicial construction, and con- 
troversy between the wife and other 
persons interested in the estate. Under 
Trachtman’s method, will the share of 
the testamentary and non-testamentary 
assets which pass to the wife and qualify 
for the marital deduction be somewhat 
more or somewhat less than the maxi- 
mum marital deduction? Trachtman has 
argued persuasively that under his meth- 
od this need not be so, and that under his 
. method it is less likely to be so than 
under a formula. Under Trachtman’s 
method, will subsequent acquisitions of 
assets and changes in the method of 
holding existing assets throw the plan 
out of balance? Trachtman has sug- 
gested that formula clauses are more 
vulnerable to such subsequent trans- 
actions.15 


and distribution by nearly one million dollars. A 
special guardian argued that this increment should 
go to residue. The other case also involved a 
claim that appreciated value should go to the 
residuary trust. In re Bush’s Will, 2 App. Div. 
2d 526, 156 N. Y. Supp. 2d 897 (4th Dep’t 1956). 
In each case the courts found a testamentary in- 
tention to distribute at date of death values (as 
distinguished from a provision to fix the amount 
of the pecuniary gift by such values) and as a re- 
sult the appreciation was passed on to the bene- 
ficiaries of these “fixed amount” gifts. For a dis- 
cussion of the whiplashing between residuary 
legatees and spouse-beneficiaries of pecuinary for- 
mula gifts. see Cox, op. cit. supra, note 7, 918-924. 
Other serious dangers are discussed in Casner, op. 
cit. supra, note 7, 271; and Smith, How to Pro- 
vide for Changes in Marital Deduction Values Be- 
tween Tax Date and Final Distribution, 90 Trusts 
and Estates 16 (1951). Shattuck and Farr sug- 
gests that a power to distribute at estate tax values 
(in Jephson and Bush it was at date of death 
values, and usually this will be estate tax value) 
may endanger the deduction itself, or at least the 
amount of it. If property depreciates, the widow 
would get less than the amount claimed as a de- 
duction. Such broad discretion may also be a power 
of appointment. See Cox, op. cit. supra, note 7, 
931 ff. In re Goldman’s Estate, 153 N. Y. S. 2d 
140 (Surr. Ct. N. Y. County 1956), illustrates how 
completely a testamentary plan, relying on a for- 
mula clause in a will, can be frustrated by failure 
to examine the non-testamentary assets and quali- 


fy a portion of such assets for the marital deduc- 
tion. 


The advantages claimed by adherents 
of the formula clause, share of the re- 
sidue type, are that the estate obtains 
the exact maximum marital deduction, no 
more, no less, and the clause provides a 
means by which the share of the ad- 
justed gross estate passing to the wife 
will be “self-adjusting” — that is, it will 
be adjusted as changes in the testamen- 
tary and non-testamentary assets occur 
subsequent to the date of the will, thus 
reducing the risk which may arise from 
failure to make periodic reviews of the 
estate plan. The disadvantages of the 
formula clause have been summarized 
as follows: If it turns out that non-testa- 
mentary assets control the marital de- 
duction, the formula clause leaves noth- 
ing to be adjusted; bequests under a 
formula clause may be affected by a sub- 
sequent change in the Federal Estate 
Tax Law; the share bequeathed to the 
wife is uncertain; the formula clause 
may create conflicts of interest between 
the widow and other residuary legatees; 
the share of the widow will depend in 
part on the includibility of inter-vivos 
transfers; the share of the widow will 
depend on whether the executor uses ad- 
ministration expenses as an income tax 
deduction; and the formula clause may 
present problems of construction.1¢ 


When, then, should a _ non-formula 
clause and when should a formula clause, 
of the share of the residue type, be used 
to secure the marital deduction in whole 
or in part, by will? We believe that the 
discussion has demonstrated that knowl- 
edge of the assets and a proper qualifica- 
tion of the non-testamentary assets are 
two vital elements. On this all members 
of the committee concur. In many cases, 
a little more or a little less to the sur- 
viving spouse than the exact amount of 
the marital deduction will make no ma- 


1Trachtman believes in some situations his 
method will produce the desired precision and the 
formula clause will not. 93 Trusts and Estates 922, 
930-1 (1954). 

16Cox, op. cit. supra, note 7; In re Warms’ 
Estate, 140 N. Y. S. 2d 169 (Surr. Ct. N. Y. 
County 1955); Mannheimer, Wheeler and Fried- 
man, The Use of a Formula Clause for the Marital 
Deduction, 32 Taxes 381 (1954); Smith Marital 
Deduction in Estate Planniny, 32 Taxes 15 (1954). 
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terial difference.17 In such cases, a non- 
formula clause, of a share of the residue 
type, is suitable. 


In those cases where it is considered 
by the draftsman to be important to 
secure the exact amount of the marital 
deduction adjusted as changes occur sub- 
sequent to the date of the will, then an 
appropriate case exists for the use of 
a formula clause, provided the drafts- 
man appreciates that such clauses will 
not be thoroughly tested in the Federal 
and State courts for years, and that the 
testator may, after the date of the will, 
over-qualify for the marital deduction, 
and thus leave no room for “self-adjust- 
ment.”18 


The commitee, as such, neither advo- 
cates nor condemns any clause, and stres- 
ses that there can be no panacea, no 
single method always to be. followed. In 
time, the courts will furnish most of the 
answers. For the purposes of this report, 
all that we can say is that we have faith- 
fully searched for areas of agreement a- 
mong members of the committee and the 
profession and have tried to suggest 
methods which may assist the careful 
practitioner in avoiding those pitfalls 
which have become apparent since 1948 
and those which can reasonably be antici- 
pated. 


A will designed to secure the marital 
deduction, no matter what clause may 
be used, is much more vulnerable to sub- 
sequent changes in the testator than any 
other will. Therefore, it becomes not only 
prudent, but essential, that estate plans 
and wills intended to secure the marital 
deduction be reviewed with increasing 
frequency. 


II. GRANT AND EXERCISE OF 
POWERS OF APPOINTMENT 


Powers of appointment were always 
useful tools of estate planning but their 
use has been greatly increased as a result 
of changes in the Internal Revenue 
Code.19 


17As Trachtman points out, if the estate of the 
spouse first to die is approximately $200,000, the 
surviving spouse’s estate may be as much 4% 
$300,000 without running into an increased federal 
estate tax as a result of taking the maximum 
marital deduction. Trachtman, Estate Planning, 26 
(1956 ed.). To alter the illustration, if the estate 
of the spouse first to die is $500,000 as little a5 
$200,000 may be left to the surviving spouse with- 
out increasing the overall estate tax as a result of 
taking less than the maximum marital deduction. 
The arithmetic should in any event be worked out. 

18The majority of the reporting members of 
the Subcommittee had used them and recommended 
their continued use in appropriate cases. No mem: 
ber favored taking a flat stand against their us¢ 
but two expressed a prefernce for the use of other 
techniques when these would do the job adequately. 
Cf. Lovell, Administering the Marital Deduction— 
A Summary of Five Years’ Experience, 92 T 
and Estates 812 (1953); Fleming, Five Years’ Ee 
perience with the Marital Deduction, 34 Chicas? 
Bar Record 247'(1953), condensed in 3 Digest Ta* 
Articles 43 (1953). 

The Powers of Appointment Act of 1951 Te 
stores the law substantially as it existed before 
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The executive whose estate we are 
undertaking to plan is the donee of a 
testamentary power of appointment un- 
der his father’s will. He will wish to ex- 
ercise or refrain from exercising that 
power by his will. If he creates a marital 
trust by his will he must grant to his 
wife a general power of appointment. 
If he creates a non-marital trust by his 
will he may wish to direct that the prin- 
cipal upon the death of the life bene- 
ficiary be distributed to the appointees 
of the life beneficiary under a special 
power. What must the draftsman know 
to give effect to his client’s wishes? 


First, as to the exercise of the power. 
A residuary clause in some states oper- 
ates as an implied exercise of the 
power.2° In other states it does not.?! 
These principles may require a four cor- 
ners construction of the will to determine 
the intention of the donee. Therefore to 
avoid such hazards it is an accepted 
principle of draftsmanship that the donee 
make specific reference to the power 
whether he proposes to exercise it or to 
refrain from exercising it.22 Old fashion- 
ed residuary clauses disposing of the re- 
siduary estate, “including all property 
over which I may have the power of dis- 
position by will or otherwise” do not en- 
joy the endorsement of this committee. 


1942 with respect to pre-1942 powers and, with 
respect to post-1942 powers, limited inclusion in 
the donee’s estate to general powers, but whether 
or not such powers are exercised, is immaterial. 
See, generally, Allen, Powers of Appointment and 
the Drafting of Missouri Wills, 4 Wash. U. L. Q. 
408 (1954); Lowndes and Kramer, Federal Estate 
and Gift Taxes, 245 et seq. (1956); Lasser, Estate 
Tax Techniques, 1117 et seq. (1955-6); Casner, 
Estate Planning, 548 et seq. (2d ed. 1956). 


2o0For instance: Massachusetts: Boston Safe De- 
posit and Trust Company v. Painter, 322 Mass. 
362, 77 N. E. 2d 409 (1948); New York: Personal 
Property Law, §18 (1949), Real Property Law, 
§176 (1945); Pa. Stat. Ann. Tit. 20, $180.14 
(1950); Provident Trust Co., Trustee, v. Scott, 
335 Pa. 231, 6 Atl. 2d 814 (1989); Illinois: North- 
ern Trust Co. v. House, 3 Ill. App. 2d 10, 120 N. 
E. 2d 234 (1954); California: Cal. Probate Code, 
§§125-26 (1956); California Trust Co. v. Ott, 59 
Cal. App. 2d 715, 140 P. 2d 79 (1948). 


"This rule has been adopted by the Restate- 
ment. Restatement, Property §343 (1) (1940). 
See also Johnson v. Stanton, 30 Conn. 297 (1861); 
Emery v. Emery, 325 Ill. 212, 156 N. E. 364 
(1927); Funk v. Eggleston, 92 Ill. 515 34 Am. 
St. Rep. 186 (1879); Standley v. Allen, 349 Mo. 
115, 163 S. W. 2d 1012 (1942); Weiss v. St. Louis 
Union Trust Company, 142 S. W. 2d 1103 (Mo. 
App. 1940). 

5 American Law of Property, §23.7 (Casner 
ed. 1952); Casner, Estate Planning—Powers of 
Appointment, 64 Harv. L. Rev. 185, 202 (1950). 
The following is a form of clause specifically ex- 
ercising the power: 


Wuereas, I have been granted the power 
to appoint the trust fund for my benefit, created 
by the Last Will and Testament of my father, 
Joseph Jones, deceased, whose will was duly ad- 
mitted to probate by decree of the Surrogate’s 
Court of New York County, dated April 1, 1939, 

Now, THEREFORE, I hereby appoint said trust 
of «»pointment and I hereby appoint said trust 


fund to my issue me surviving, in equal shares 
Per stirpes. 


The donor’s Will creating the power may make 

Impossible the inadvertent exercise of the power 

by re iring that the donee exercise the power 

after he donor’s death and make specific refer- 

ence t. the power. These formal requirements will 

on ” iualify a marital deduction trust. Reg. 105 
. (ce). 
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Should our executive refrain from ex- 
ercising the power so that the appointive 
property will pass to those who take in 
default of the exercise of the power under 
his father’s will? An examination of the 
father’s will will determine whether such 
a non-exercise will accomplish the wishes 
of our executive. Non-exercise may carry 
with it advantages. Non-exercise of a 
pre-1942 general power may be desirable 
to avoid subjecting the appointive prop- 
erty to the federal estate tax on the 
donee’s estate.23 Non-exercise in certain 
states may avoid subjecting the appoin- 
tive property to the claims of creditors 
of the donee and to the payment of state 
inheritance taxes in the estate of the 
donee.?4 It may also save administration 
expenses. If the intention is not to exer- 
cise the power it should be specifically 
expressed.25 


On the other hand if the executive 
should determine to exercise the power 
he must first ascertain the scope of the 
power by examining his father’s will. If 


37, R. C. §2041 (a). 


245 American Law of Property, §23.14 et seq. 
(Casner ed. 1952); Durand and Herterich, Con- 
flict of Laws and the Exercise of Powers of Ap. 
pointment, 42 Cornell L. Q., 185 203-205 (1957); 
Allen, Powers of Appointment and the Drafting 
of Missouri Wills, Wash. U. L. Q. 408, 425-30 
(1954). Creditors’ rights: McMurty v. State, 111 
Conn. 594, 151 Atl. 252 (1930); Jackson v. Frank- 
lin, 179 Ga. 840, 177 S. E. 731 (1931). Inheritance 
taxes payable to donee’s domicile. Blending ap- 
pointive property with donee’s testamentary es- 
tate: Hagen’s Estate, 285 Pa. 326, 132 Atl. 175 
(1926); Forney’s Estate, 280 Pa. 282, 124 Atl. 
424 (1924); McCord’s Estate, 276 Pa. 459, 120 
Atl. 413 (1923). In California, where the donor 
died prior to June 25, 1935, the tax attaches on 
exercise by the donee. Cal. Rev. Code §§13692-93 
(1956); Estate of Newton, 35 Cal. 2d 830, 221 
P. 2d 952 (1950). Appointive property subject 
only to debts of donee incurred after creation of 
power. Wales’ Admr. v. Bowdish’s Ezr., 61 Vt. 
23, 38 (1888). 


>Casner, op. cit. supra, note 7, 202. The follow- 
ing is a suggested form: 


WHEREAS, I have been granted the power to 
appoint the trust fund for my benefit, created 
by the Last Will and Testament of my father, 
Joseph Jones, deceased, whose will was duly 
admitted to probate by decree of the Surrogate’s 
Court of New York County, dated 


Now, THEREFORE, I expressly refrain from ex- 
ercising said power of appointment to the end 
that al’ property over which I may have such 
power of appointment shall be distributed in the 
manner therein directed in default of the ex- 
ercise of said power. 


the power is a general power, he may 
appoint to any person or persons he may 
select including his own estate.26 If the 
power is special he must appoint to per- 
sons within the class specified in the 
donor’s will. A special power permitting 
the donee to appoint to anyone except his 
estate, his creditors or creditors of his 
estate may be exercised by the donee ap- 
pointing the fund outright to anyone ex- 
cept his estate, his creditors and creditors 
of his estate.27 So long as these three 
classes are excluded, the appointment is 
valid. 


A special power may, however, be far 
more restrictive. The donee may be lim- 
ited to an appointment “to such of his 
children as he may select” or to an ap- 
pointment “among his children”. In the 
case of the former he may appoint to the 
exclusion of one or more of his children 
(a non-exclusive power). In the latter, 
he cannot exclude any child (an ex- 
clusive power). He must appoint some to 
each.?8 


Should our executive determine to ap- 
point the fund in further trust, the peri- 
od within which the appointive property 
must vest commences to run upon the 
death of the father.29 Therefore our ex- 
ecutive cannot appoint the property in 
further trust for the lives of persons not 
in being at the death of the father. 
Trusts for the issue of the donee, some 
of whom may be born subsequent to the 
father’s death, for the wife of the donee 
living at donee’s death (unless designated 
by name and in being at the donor’s 
death) must be avoided. 


Restatement, Property §320 (1940); Rafferty’s 
Estate, 281 Pa. 325, 126 Atl. 796 (1924); Lewis’ 
Estate, 269 Pa. 379, 112 Atl. 454 (1921). 

“7, R. C. §2041. 

*8Restatement, Property §360, Illus. 4 (1940); 
Bryce’s Estate, 238 Pa. 519, 86 Atl. 286 (1913). 
But see N. Y. Real Property Law, §158 (1945); 
Lewis’ Estate, supra, note 26. 

“Restatement, Property §392 (1944); New York 
Real Property Law, §178; Northern Trust Com- 
pany v. Porter, 368 Ill. 256, 13 N. E. 2d 487 
(1938); Thorne v. Continental Nat. Bank and 
Trust Co. of Chicago, 305 Ill. App. 222, 27 N. E. 
2d 202 (1940); The Cleveland Trust Co. v. Mc- 
Quade, Court of Appeals of Ohio, 8th Dist., 
Cuyahoga Co., No. 23762 (1957); Rafferty’s Es- 
tate, 281 Pa. 325, 126 Atl. 796 (1924); Contra, The 
Cleveland Trust Co. v. McQuade, 133 N. E. 2d 
664 (1955). , 
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If the executive is domiciled in a state 
other than the domicile of his father, he 
must exercise the power of appointment 
in accordance with the law of the father’s 
domicile. It is not enough that the power 
be exercised in accordance with accepted 
principles of law in the donee’s domicile. 
The law of the donor’s domicile deter- 
mines the validity, construction and effect 
of the exercise of the power.?9 There are 
a number of differences in the laws of the 
several states relating to the exercise of 
powers.3t If he decides to appoint in 
further trust then he must determine in 
advance whether the appointive prop- 
erty will continue to be administered in 
the domicile of the donor of the power, or 
may be transmitted to the domicile of the 
donee for administration there. There 
is substantial authority, particularly in 
New York, that the appointive property 
remains subject to the jurisdiction of the 
donor’s domicile and that the trustees 
named in the donee’s will must qualify in 
donor’s domicile and administer the ap- 
pointive property there.3? 


If the executive is the donee of a 
special power, then great care must be 
taken in exercising the power to make 
certain, first, that the power permits an 
appointment in further trust and, sec- 
ond, to limit the class of appointees to 
those specified in the father’s will. For 
example a power to appoint to or for 
the use of such of the donee’s children 


SoDurand, Conflict of Laws in Exercise of 
Powers of Appointment, Proceedings, A. B. A. 
Section on Real Property, Probate and Trust 
Law, 151 (1956). 

*1Formalities of execution of the instrument ex- 
ercising the power, differing periods within which 
an interest must vest, or within which accumula- 
tions are permitted, and differing constructional 
rules with respect to class gifts, are just a few 
illustrations of such differences. 


%Durand, op. cit. supra, note 30, 153. 


as the donee may select does not author- 
ize the donee to appoint in trust for the 
benefit of each of donee’s children in be- 
ing at the donor’s death for the life of 
such child, remainder to his or her 
issue.33 


The foregoing treatment of the com- 
mon pitfalls which should be avoided 
upon the exercise of powers of appoint- 
ment will also help in drafting those por- 
tions of the will which create such 
powers. Even in granting a _ general 
power over the marital trust the prac- 
tice is to authorize the surviving spouse 
to appoint outright or in further trust. 
The skilled draftsman in creating a spec- 
ial power describes in detail the persons 
or corporations who are the objects of 
the power, specifies that the donee has 
power (if so intended) to exclude one or 
more of such objects, that the donee may 
appoint outright or in further trust, and 
if the donor desires, that the donee may 
create further powers of appointment, 
and specifies that the appointment shall 
be by donee’s will, unless he intends to 
grant the donee the power to appoint 
by inter-vivos instrument.34 


Matter of Kennedy, 279 N. Y. 255, 18 N. E. 
2d 146 (1938); Lewis’ Estate, 269 Pa. 379, 112 
Atl. 454 (1921). 


4The following suggested form is taken from 
Leach, Cases and Text on the Law of Wills, 266 
(2d ed. 1949 Rev.), reprinted in Shattuck and 
Farr, An Estate Planner’s Handbook 387 (2d ed. 
1953): 


“In the exercise of any power of appoint- 
ment created by this will, unless the contrary 
is stated, the donee of such power may appoint 
life estates to one or more objects of the power 
with remainders to others, appoint to grand- 
children or more remote issue even though the 
parents of such appointees are living, impose 
lawful conditions upon any appointment pro- 
vided no one other than an object of the power 
is benefited thereby, impose lawful spendthrift 
restrictions upon any appointment, make ap- 
pointments outright to an object or in trust for 
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III. POUR-OVER PROVISIONS* 


In recent years attention has been di- 
rected to the use of pour-over clauses 
whereby the testamentary estate, or a 
share thereof, is bequeathed to the trus- 
tee of an inter-vivos trust. Sometimes 
the pour-over is from the inter-vivos 
trust to a testamentary trust. Pour-overs 
have their advantages and their limita- 
tions. Statutes have been enacted in 
several states, to remove legal obstacles 
to pour-overs. We shall deal with three 
manifestations of “pour-overs.” 


A. Pour-over from will to inter-vivos trust. 
B. Unfunded life insurance trusts. 


C. Naming the testamentary trustee as the 
beneficiary of insurance proceeds. 


The executive whose estate is being 
planned may be able to avoid setting up 
separate trusts under his will by a pour- 
over to the trustee of the inter-vivos 
trust which he has created. He may wish 
to make his life insurance and group in- 
surance payable to the trustee of an un- 
funded life insurance trust agreement 
with two trusts, one to qualify for the 
marital deduction and the second trust 
in form not to qualify. He may even find 
it to the advantage of his family to di- 
rect that the insurance proceeds be paid 
to the trustees of the inter-vivos trust. 


Pour-overs are of the following types: 


(1) A pour-over which provides that up- 
on the death of the life beneficiary of an 
inter-vivos trust, the principal shall be 
distributed to the estate of such life bene- 
ficiary or to such persons as the life bene- 
ficiary shall by her will appoint to re- 
ceive the same. This type of pour-over in- 
volves no possible violation of the statute 
of wills and is valid.36 

(2) A pour-over from a will into an ir 
revocable trust. Such a pour-over is valid 
in any state which recognizes the doctrine 
of incorporation by reference or treats the 


the object, create in any object a general power 
of appointment or a special power to appoint 
among objects of the original power, appoint 
by a will executed before my death. These 
powers of the donee of a power of appointment 
are in addition to, and not in restriction of, 
powers he would otherwise have.” 

This clause is an estate planner’s curio, illus- 
trating the important points to be considered in 
granting a special power of appointment. Usually, 
a special power would be much simpler and 
would not cover all of the points included in the 
form. 


Lauritzen, Pour-Over Wills, 95 Trusts and Es- 
tates, 992 (1956); Lauritzen, Can a Revocable 
Trust Be Incorporated by Reference?, 45 II. L. 
Rev. 583 (1950); Palmer, Testamentary Dis 
position to the Trustee of an Inter Vivos Trust, 
50 Mich. L. Rev. 83 (1951); 1 Scott on Trusts 
854 (1956); Shattuck and Farr, An Estate Plan- 
ners Handbook, 94, 96-107, 308, 447 (2d ed. 1953); 
Shattuck, Pour-Over Trusts—A Renewed Warning 
to Draftsmen, 91 Trusts and Estates 207 (1952); 
Casner, Estate Planning, 83, 85, 87, 103, 211 (2d 
ed. 1956); Sargent,. A. B. C. and D. of Marital 
Deduction, 92 Trusts and Estates, 746, 754, 175% 
760, 774 (1953); Pour-over trusts are expressly 
authorized in Illinois even though the trust is sub- 
ject to amendment, modification, revocation 
termination. Ill Rev. Stat. 1955, Ch. 3, Sec. 1% 
(a). 


Morgan v. Keyes, 302 N. Y. 439, 99 N- E. 
2d 230 (1951). 


TRUSTS AND EstATES 
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irrevocable trust as a fact of independent 
significance.37 


(3) A pour-over from a will into a re- 
vocable trust is valid in some states which 
treat a revocable trust as a fact of inde- 
pendent significance.38 

(4) A few states have recently adopted 
statutes intended to validate testamentary 
bequests to a revocable trust and to per- 
mit the trust, unless otherwise directed, to 
be administered according to its pro- 
visions on the date of death, notwithstand- 
ing the trust was amended after execu- 
tion of the will.39 It is too soon to re- 
commend that such statutes be relied upon 
for the purposes of estate planning, if the 
trust is amended after the date of the will. 
It is not necessary that the planner or his 
client accept a risk of this type. 


A. Pour-over from Will to Inter-Vivos 
Trust 


A pour-over from a will to an inter- 
vivos trust, if legally effective, has sev- 
eral advantages: relative freedom from 
reporting to court; privacy; avoidance 
of two separate trusts, thus affording 
easier investment, simpler accounting, 
less remittance checks, less complication 
where dollar amounts of income or prin- 
cipal are directed or authorized to be paid 
to beneficiaries, less complication where 
the marital deduction (and especially the 
formula) is used, and perhaps less fees, 
commissions, administrative expenses and 
administrative difficulties; and creation 
of an inter-vivos trust in a state other 
than the domicile of the testator-grantor 
in which the legal principles for the ad- 
ministration of trusts are more suitable 
to accomplishing the testator-grantor’s 
purposes than his domicile, ie. a state 
having the common law rule against per- 
petuities or permitting accumulations of 
income.40 


The following suggestions are offered 
for meeting the drafting and related 
problems which lawyers must face: 


In any state, if any form of pour-over 
is used in the will, the inter-vivos trust 


—_. 


144 A. L. R. 714 (1943); 173 id. 568 (1948); 


1 Scott id. $54.1, 54.2; Matter of Rausch, 258 N. 
x. 327, 179 N. E. 755 (1932); Wells Fargo Bank 
& Union Trust Co. v. Superior Court, 32 Cal. 2d 


1, 198 Pa. 2d 721 (1948); Seymour v. Sanford, 86 
Conn. 516, 86 Atl. 7 (1918); White v. Reading, 
293 Mo. 347, 239 S. W. 90 (1922). 


81 Scott, id., $54.2; Cf. Lauritzen, Can a Re- 
vocahle Trust be Incorporated by Reference?, 45 
Ill. L. Rev 588, 600 (1950); Swetland v. Swetland, 
102 N. J. Eq. 294, 140 Atl. 279 (1928); Im re 
Snyder's Will, 125 N. Y. Supp. 2d 459 (Surr Ct., 
West County, 1953); In re Ivie’s Will, 155 N. Y. 
Supp. 2d 544 (Surr. Ct. Kings County 1956); 
Bolles v. Toledo Trust Company, 144 Ohio St. 
195, 58 N. E. 2d 381 (1944); Contra, President & 
Direct rs of Manhattan Co. v. Janowitz, 260 App. 
Div. 174, 21 N. Y. Supp. 2d 232 (2d Dept. 1940). 


“See Lauritzen, Pour-Over Wills, 95 Trusts and 
Estates 992-993 (1956), for the terms of the In- 
diana, Illinois and North Carolina statutes and of 
a som what similar Wisconsin statute; for a dis- 
cussion of the Pennsylvania law, see Woods, Wills 
and . iministration, 18 U. Pitt L. Rev. 344, 355- 
358 (1957). 

“Mannheimer and Friedman, Income Tax As- 
Dects of Various Will and Trust Arrangments, N. 
Y. U. 10th Ann. Inst. on Fed. Tax., 909, 929 et 
Seq. (1952), 80 Taxes 362, 371 et seq. (1952). 
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must in fact be fully established before 
the will is executed and a reference made 
in the will to the inter-vivos trust as one 
established prior to the will. 


In a state where a statute validates 
pour-overs to revocable and amendable 
trusts, conservative draftsmanship dic- 
tates that, even with the protection of 
such a statute, a new will or a codicil 
be made after any amendment of such a 
trust. This avoids the most troublesome 
feature of bequests to revocable and 
amendable trusts. If the bequest is to a 
revocable and amendable trust, then the 
will should provide for an alternative be- 
quest if the inter-vivos trust is revoked 
subsequent to the date of the will. In 
addition, the draftsman should impress 
the client with the importance of ex- 
ecuting a new will or codicil if the trust 
is revoked. We suggest that a memoran- 
dum to this effect be filed with each 
original and copy of the trust. 


In a state having no statute validating 
pour-overs to revocable and amendable 
trusts but recognizing (or not definitely 
rejecting) the doctrine of incorporation 
by reference or the doctrine of indepen- 
dent significance, a pour-over to an un- 
amendable trust may be valid.41 In some 
states such a pour-over to an existing 
trust (though revocable and amendable) 
is valid if trustees must administer under 
the trust instrument existing at the ex- 
ecution of the will, disregarding later a- 
mendments.4? In states such as these if 
the trust is amended after the execution 


“Shattuck and Farr, op. cit. supra, not 7, 99. 


“Lauritzen, Can a Revocable Trust Be In- 
corporated by Reference?, 45 Ill. L. Rev. 583, 596 
(1950); Palmer, op. cit. supra, note 35, 33, 51; 
Old Coloney Trust Company v. Cleveland, 291 
Mass. 380, 196 N. E. 920 (1935); Koeninger v. 
The Toledo Trust Company, 49 Ohio App. 490 
197 N. E. 419 (1934). 


of the will the testator should execute 
a new will or codicil, making the bequest 
to the trust as amended prior to execu- 
tion of such new will, or codicil. 


Even though the case law of such a 
state allows pour-over to an amendable 
trust and administration of the fund 
poured-over under such trust as amended 
after execution of the will, conservative 
draftsmanship requires that a new will, 
or codicil be made if the trust is amended 
after execution of the will. If for any 
reason doubt exists as to the authority 
of the testator to bequeath a share of 
his estate to the trustee of any such an 
inter-vivos trust, the right of the ex- 
ecutor to distribute the fund to such trus- 
tee, and the right of the trustee to re- 
ceive the fund and administer the same 
in accordance with the terms of the inter- 
vivos trust and independently from the 
will and supervision of the probate court, 
then the pour-over device is not re- 
commended.4? Some method, other than 
a pour-over, should be devised to meet 
the client’s wishes. 


B. Revocable 
Trusts 


Unfunded Insurance 


An unfunded revocable insurance trust 
is valid unless the court treats it as a 
will and it is not executed as required by 
the Statute of Wills.44 If the insured can 


43It may be possible to include separate but sub- 
stantially identical trust provisions in a will and 
an inter-vivos agreement and also in each docu- 
ment to authorize merger of the two trusts. If 
merger is discretionary, there should be no viola- 
tion of the statute of wills. I Scott on Trusts §54.3 
(1956); In re York’s Estate, 95 N. H. 435, 65 Atl. 
2d 282 (1949). 

44] Scott, id., §57.3; 2 Bogert, Trusts and Trus- 
tees §23 (1951); See Bickers v. Shenandoah Val- 
ley National Bank, 197 Va. 145, 88 S. E. 2d 889 
(1955). The Pennsylvania Supreme Court has re- 
cently ruled that a revocable unfunded life insur- 
ance trust is testamentary at common law as well 
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change beneficiaries of the policy and 
perhaps amend the trust there is a ques- 
tion which must be answered for a given 
jurisdiction as to the validity of the trust. 
Most authorities have held that a revo- 
cable unfunded trust agreement is valid 
and not testamentary.*® 


Occasionally irrevocable insurance 
trusts are created under which the in- 
sured surrenders the right to change the 
beneficiary of the insurance proceeds and 
other incidents of ownership. Such trusts 
whether funded or unfunded are valid 
and are not testamentary. 


C. Insurance Proceeds Payable to Test- 
amentary Trustee 


Some authorities advocate making life 
insurance directly payable to the trustee 
under the will of the insured instead 
of using the more orthodox plans under 
which the proceeds are either payable 
to the executors, administrators or as- 
signs (commonly referred to as naming 
the estate) or to the trustee of a revo- 
cable unfunded life insurance trust, or 
to some other type of inter-vivos trust. 
Statutes have been enacted in some 
states to permit the designation of a 
testamentary trustee as the beneficiary 
of insurance proceeds. The National As- 
sociation of Life Underwriters has 
neither approved nor opposed such legis- 
lation. 


Until the death of the insured there 
is no actual testamentary trust. The 
beneficiary provision would direct the 
proceeds either to a completely open 
trust of an unidentified will or to an iden- 


tified trust of an existing will referred to 
by date. 


Insurance companies may differ in 
their attitudes toward requests to name 
testamentary trustees as_ beneficiaries. 
If it is desired to dispose of the life in- 
surance through the probate estate the 
simplest arrangement is to make the 
insurance proceeds payable to the estate 
and to provide in the will that the pro- 
ceeds shall be delivered by the executor 
to the testamentory trustee and to make 
it clear in the will whether any part or 


as subject to attack by the spouse under the pro- 
visions of Sec. 11 of the Estates Act of Pennsyl- 
vannia, Pa. Stat. Ann. Title 20, §301.11. Brown’s 
Estate, 384 Pa. 99, 119 Atl. 2d 513 (1956), affirm- 
ing, per curiam, Brown’s Estate, 4 Pa. D. & C. 
2d 722 (Orphans’ Court Westmoreland County, 
1955). Legislation to remedy the effect of the lat- 
ter holding was adopted in the Session of 1955-56, 
Act No. 347, P. L. 1073, declaring in effect that 
the surviving spouse could not treat life insurance, 
whether payable in trust or otherwise, as a con- 
veyance to defeat marital rights. Legislation to 
remedy the alternative holding of the Supreme 
Court, namely, that a revocable unfunded life in- 
surance trust is testamentary at common law, has 
been introduced in the Pennsylvania Legislature. 
1957 Session, House Bill No. 1350. As of June 17, 
1957, the bill had passed the House of Representa- 
tives and was in Senate Committe. See Woods, 
Wills and Administration, 18 U. Pitt. L. Rev. 
344-349 (1957). 

*Shattuck and Farr, op. cit. supra, note 7, 52; 2 
Bogert, id. §238; Farkas v. Williams, 3 Ill. App. 
2d 248, 125 N. E. 2d 600 (1955); Merchants Na- 
tional Bank v. Weinold, 12 Ill. App. 2d 209, 138 
N. E. 2d 840 (1956). 
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all of the proceeds shail be available to 
the executor for meeting obligations and 
taxes of the estate. 


The validity and effect of a testamen- 
tary arrangement must be determined 
under the statutory and case law of a 
particular state. It is also necessary to 
take into account such mattters as the 
extent, if any, to which an insured can 
bequeath life insurance, the possible sub- 
jection (inadvertent or intended) of the 
proceeds to the debts of the insured and 
the availability of the proceeds to the ex- 
ecutor for use in meeting obligations and 
taxes of the estate, the effect of the 
spouse’s dissent from the will, and the 
inheritance tax status of the proceeds. 
If a testamentary disposition of insur- 
ance proceeds is either not permissible or 
is disadvantageous, the revocable un- 
funded insurance trust agreement, with 
the trustee thereunder being designated 
as beneficiary of the insurance proceeds, 
can be used. 


In view of the legal problems pre- 
sented and the adverse authorities and 
uncertainties in the case law, and in the 
absence of a statute such as the Wiscon- 
sin statute, designation of a testamentary 
trustee as the beneficiary of life insur- 
ance policies should be avoided.46 


IV. INCOME TAX PROBLEMS 


OF ESTATES 


The significance of this portion of the 
report is that the executive in formula- 
ting a perfectly natural plan for the sup- 
port and maintenance of his wife and 
children has available attractive alter- 
natives which may enable him to mate- 
rially reduce the income taxes payable by 
his estate and family. By the same token, 
a failure to appreciate these alternatives 
may lead the executive to unwittingly 
adopt a plan which will result in the pay- 
ment of income taxes unnecessarily large. 


A. Executive Fringe Benefits 


We have endowed our executive with a 
bundle of rights under so-called fringe 
benefits in order to focus attention on 
those things which a lawyer must know 
to plan the executive’s estate. A detailed 
treatment of such rights, with all their 
variations, is wholly beyond the scope 
of this report. The nature and extent 
of such rights and the principal tax con- 
sequences can, in the case of large cor- 
porations, be readily ascertained from the 
corporation itself. In the case of smaller 
corporations it may require some digging 
to obtain all of the facts and appreciate 
the tax consequences. 


Here in brief outline are the tax con- 
sequences to the executive’s estate of 


4“For the provisions of the Wisconsin statute, 
and some of the problems faced, see Schipper, 
Designating Trustee Under Will as Beneficiary of 
Insurance—Legal Problems, 94 ‘rusts and Es- 
tates 819 (1955); See Tootle-Lacey Bank v. Rol- 
lier, 341 Mo. 1029, 111 S. W. 2d 12 (1987). 


group insurance, qualified non-contribu- 
tory pension and profit-sharing plans, 
deferred compensation contracts and re- 
stricted stock options of the 95% plus 
type. These are some of the principal 


devices currently employed by large 
publicly held corporations.47 
is z 
Description Value as pes Sse 
Group Insur- Proceeds Y N N 
ance48 payable 
on death 
Qualified Payments N Y wN 
non-con- during 
tributory joint lives 
pension actuarially 
plan for computed 
joint lives 
of husband 
and wife4 
Qualified Value of - N x 
profit shar- share in 
ing plan5°0 fund 
Deferred Value of un- Y Y N 
compensa- paid install- 
tion con- ments dis- 
tract not counted to 
qualified51 date of 
death 
Restricted 
stock op- 
tion 95% 
plus type 
A. Stock pur- Value of Y NO 
chased dur- stock less 
ing execu- amount of 
tive’s life52 any colat- 
eral loan 
B. Unexercis- Excess of Y NF 
ed op- market 
tions53 value 
over op- 
tion price 


47There are, in addition to qualified pension and 
profit sharing plans, non-qualified plans, which 
are subject to estate tax and may present income 
tax complications. I. R. C. §2039 (b); I. R. ©. 
$402 (b). Stock options authorized by the Code 
of the 85%-95% type are not generally employed 
by listed publicly owned corporations. Stock Uwn- 
ership Plans for Employees, New York Stock 
Exchange, December 17, 1956. They present 4 
greater income tax problem, I. R. C. §421. For 
detailed studies see: Bryson and Lefevre, Tax As- 
pects of Executive Compensation, Practicing Law 
Institute (1955); Washington & Rothschild, 
Compensating the Corporate Executive (1951). 


As to stock options, see: Lentz, Restricted 
Stock Options, Problems of the Executive, 14 
Proc. N. Y. U. Inst. on Fed. Tax., 1053 (1956); 
Webster, Unrestricted Stock Options, id. at 107]; 
Guterman, Stock Options of Deceased Executives, 
id. at 1085; Lurie, Case History of the Stock Op- 
tion Plan, id. at 1095; Rudick, Compensation of 
Exeeutives under the 1954 Code, 33 Taxes 1 
(1955). 


48T. R. C. §2042. Group insurance is taxable up- 
on the same basis as ordinary life insurance, 
cept that it is not generally considered assignable, 
although we are informed some companies accept 
assignments of such insurance. 


The value of a continuing annuity or other 
payment tothe wife is excluded from the gross 
estate. I. R. C. §2039 (c); Proposed Regulations 
§20.2039-2. The entire amount of the annuity is 
treated as deferred compensation, subject to the 
$5,000 exemption for employee death benefits, and 
is taxable as ordinary income in the year received: 
I. R. C. §101 (b). Pension Funds usually do not 
provide for payments in a lump sum to an et 
ployee, but such payments are possible. If the 
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The estate of our executive, if he is 
one who has lived it up, may look some- 
thing like this: 


Non- 

mentary Testa 
Residence held by hus- 
band and wife as ten 


ants hy entirety $ 50,000 


Tangible personal 
property 
Group insurance payable 
to wife 


100,000 


Value of widow’s pen- 
sion of $20,000 a year 
actuarially computed54 

Deferred compensation 
contract, proceeds of 
which executive has 
directed to be paid to 
his wife ($25,000 a 
year for five years) 


250,000 


125,000 
(undiscounted ) 
Market value of stock 

purchased on exercise 
of restricted stock op- 
tions (95% plus type) 
$250,000 
—Bank loan 150,000 


—Equity 100,000 
Value of restricted stock 
options exercisable to 
purchase _ additional 
shares (95% plus. 
type) evercisable by 
executor 
Market 
—option 


$250,000 
150,000 





100,000 





$210,000 $525,000 


Cash requirements of 
executor for taxes and 
debts (other than col- 
lateral loans) and ad- 
ministration expenses 


$ 75,000 
150,000 


Collateral loan 


Amount required to ex- 
ercise option 


150,000 


$375,000 


entire amount credited to the employee’s account 
is paid in a lump sum within one taxable year 
to the distributee, on account of the employee's 
death, the amount of such distribution is con- 
sidered a gain from the sale or exchange of a 
capital asset held for more than 6 months. I. R. C. 
$402 (a) (2). 

‘°The tax treatment of a qualified profit sharing 
plan is identical with that of a qualified non-con- 
tributory pension plan. Note 49, supra. Profit 
sharing plans frequently permit lump sum pay- 
ments. 

"A deferred compensation contract is a typical 

of income in respect of a decedent. I. R. C. 
§691. Since the amounts payable would have been 
ordinary income to the estate or distributees. I. R. 
C. $691 (a) (8). Also see: Clark, Deferred Com- 
pensution Contracts For Sservies, 10 Proc. N. Y. 
U. Inst. on Fed. Tax., 151, 159 (1952); Barrett, 
Current Developments in the Deferred Compensa- 
tion Mystery, 11 Proc. N. Y. U. Inst. on Fed. 
Tax., 133, 186 (1953); Long, Deferred Compensa- 
tion jor Executives, 24 Tenn. L. Rev. 285 (1956). 

“I R. C. $2033. No capital gain is realized on 
the .ale by. the executor of stock purchased by 
the “ecedent on the exercise of stock options on 
the difference between ‘the option price and the 
value in the Federal estate tax proceeding. The 
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Obviously such a set-up is unwork- 
able. The testamentary estate lacks cash 
needed to meet obligations; the non- 
testamentary estate will have cash which 
is not needed. 


The testamentary estate owns stock 
acquired on the exercise by the executive 
of stock options but is without funds to 
pay the collateral loan for which the 
stock has been pledged. The estate has 
a valuable option to purchase additional 
stock but no funds with which to exer- 
cise the option. If the option is exercised 
by the executor, the gain on new stock 
in excess of the option price will (1) if 
sold within six months from the date of 
exercise of the option be taxable on a 
short-term basis as ordinary income; (2) 
if sold more than six months after the 
date of the exercise of the option be 
taxable on a long-term capital gains 
basis; and (3) if distributed by the ex- 
ecutor to a specific or residuary legatee 
named in the will no tax will be payable 
until sold by such legatee. Clearly, the 
executor has attractive alternatives in 
dealing with stock acquired on the ex- 
ercise of such options which may be 
limited by lack of cash. 

The widow has a fine pension but on 





capital gain on such stock is the difference be- 
tween the amount realized on sale by the ex- 
ecutor or legatee and the value in the Federal es- 
tate tax proceeding. I. R. C. $1014. 


53], R. C. §2033. I. R. C. §1014 (d). The capital 
gain on stock purchased by the executor, a 
legatee or distributee on the exercise of the stock 
option is believed to be the difference between the 
option price and the amount realized on sale by 
the executor or a legatee, even though the value of 
the unexercised option is a part of the gross es- 
tate for Federal estate tax purposes. Rev. Rul. 
196, 1953—2 Cum. Bull. 178. 


%Not a part of the gross estate for Federal es- 
tate tax purposes, since this is a qualified non- 
contributory pension plan. I. R. C. §2039 (c). 


top of that she is entitled to receive the 
proceeds of the compensation contract 
which will be taxable to her at ordinary 
income tax rates at high brackets in ad- 
dition to the income from her pension and 
any other assets which she may own. 
What can be done to alleviate this con- 
dition ? 


First, unless the widow requires the 
proceeds of the deferred compensation 
contract for her support, there is nothing 
to be gained by directing that such pay- 
ments be made to the widow. Considera- 
tion might be given to making such pay- 
ments to the estate or to a trust under 
the will.55 If such payments are re- 
ceived by the executor they will be taxed 
at the lowest rates payable by the es- 
tate. In addition the estate may be able 
to reduce the impact of the tax on such 
income by deducting in the estate’s in- 
come tax returns sums paid for admin- 
istration expenses, commissions and at- 
torneys’ fees. The proceeds of such 2 
compensation contract will also be avail- 
able as received to enable the executor 
to discharge the estate’s liabilities and 
exercise any stock options.56 


Second, group insurance may be made 
payable to the executor to meet cash 
requirements. 


Third, the executor ordinarily has no 
power to purchase securities. If the ex- 
ecutor is to be called upon to purchase 
stock on the exercise of stock options, the 


*Kennedy, Income Tax Problems of Decedents 
and Their Estates, 48 Nw. U. L. Rev. 36, 44 
(1953). 


Option contracts usuaily provide that the ex- 
ecutor or distributees have the right to exercise 
all stock options granted to decedent which re- 
mained unexercised at the date of death within 
one year or less. 
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will should grant the executor specific 
authority to do so.57 


Fourth, the executor is ordinarily un- 
der a duty to liquidate a collateral loan 
within a reasonable time, usually six 
months or less.58 Liquidation within a 
short period may be undesirable. If 
money is not available to satisfy the 
loan promptly you may be able to ob- 
tain some protection by granting the ex- 
ecutor power to continue the loan for 
a longer period than six months. 


Fifth, the executor ordinarily has no 
power to borrow money. If a bank loan 
is required to finance the exercise of the 
stock options, then specific power should 
be granted to the executor to borrow 
money and to pledge the stock purchased 
and other assets as collateral. 


57The primary duty of an executor is to con- 
vert into cash and to pay debts and legacies. It 
may also be under a duty to invest uninvested 
funds to make them productive. Villard v. Villard, 
219 N. Y. 482, 498, 114 N. E. 789, 793 (1916); 
Stark v. National City Bank, 278 N. Y. 388, 393, 
16 N. E. 2d 376, 378 (1938); by statute, Pa. Stat. 
Ann. Title 20, §320.506. A power to exercise 
stock options, and to pledge the stock and other 
assets as collateral might read as follows: 


“I authorize the executor in its absolute dis- 
cretion to exercise any stock options which I 
may own at the time of my death and to re- 
tain as part of my estate the stock purchased 
on the exercise of such options for such period 
of time as it shall determine and to exercise 
all other powers in respect of such stock as 
though such stock had formed a part of my 
estate at the time of my death. 


“T further authorize the executor in its ab- 
solute discretion to borrow money for such pur- 
poses as it shall determine, including the ex- 
ercise of such options and, for the purpose of 
securing any such loan, to pledge as collateral 
the stock purchased on the exercise of such op- 
tions and all or such other part of my personal 
estate, other than that hereinabove specifically 
bequeathed, and to mortgage any real estate 
which I may own, other than that specifically 
devised, as it shall determine.” 


Also see Casner, Estate Planning, 288 (2d ed. 
1956). 


58Matter of Hirsch, No. 1 116 App. Div. 367, 101 
N. Y. Supp. 893 (1st Dept. 1906), aff’d 188 N. Y. 
584, 81 N. E. 1165 (1907); by statute, Pa. Stat. 
Ann. Title 20, §320.543. A power to continue such 
collateral loan might read as follows: 

“Certain securities owned by me are pledged 
as collateral for a loan with X Trust Company. 
In order to avoid a forced liquidation of such 
securities, following my death, I authorize the 
executor in its absolute discretion to continue 
and to extend said loan for such reasonable 
time as it shall determine.” 


Sixth, contribution for the estate taxes 
payable on the non-testamentary assets 
of the estate may be obtained by includ- 
ing in the will an appropriate tax clause 
requiring an apportionment of taxes be- 
tween the testamentary assets and non- 
testamentary assets of the estate. Most 
states have a tax apportionment statute 
requiring apportionment of taxes between 
the testamentary and non-testamentary 
estate in the absence of directions in the 
will to the contrary.5 


B. Income Splitting 


The fundamental principle which gov- 
erns estate income tax planning, as well 
as most inter-vivos family arrangements, 
is determined by the progressive rate 
structure of the income tax tables. The 
more frequently an amount of taxable 
income can be split among different tax- 
payers, and the lower the initial tax 
brackets of its recipients, the greater 
the number of dollars after tax for the 
family to enjoy as a group. It follows 
that one of the ends of income tax plan- 
ning is to create as many taxpayers as 
possible; another is to distribute income 
to those whose tax bracket will best per- 
mit its retention.% 


In brief outline, the Internal Revenue 
Code of 1954 continues the basic rule 
that estates and trusts are regarded as 
conduits through which income flows to 
the beneficiaries, except where it is ac- 
cumulated for future distribution.61 The 


594 C. C. H. Inheritance, Estate and Gift Tax 
Reporter, par. 2030c (1950). 

6°The income tax problems of estates under the 
1954 code are discussed in a number of articles: 
Casner, The Internal Revenue Code of 1954: Es- 
tate Planning, 68 Harv. L. Rev. 222, 433 (1954, 
1955); Craven, Taxation of Estate and Trust In- 
come Under the 1954 Code, 103 U. Pa. L. Rev. 
602 (1955); Sutter, Income Taxation of Estates, 
95 Trusts and Estates 1108 (1956); Pincus, Ez- 
penses of Sale by Estates, 95 Trusts and Estates 
1004 (1956); Hock, Income and Property of De- 
cedents and Their Estates, 34 Taxes 351 (1956). 

S1J. R. C. §§641-683, which introduced extensive 
changes from the provisions of the prior law. I. 
R. C. 1939, §§161-172. See Kamin, Surrey and 
Warren, The Internal Revenue Code of 1954: 
Trusts, Estates and Beneficiaries, 54 Col. L. Rev. 
1237 (1954). The code provisions are contained in 
Subchapter J, the scope of which is set forth in 
Reg. §1.641.1. 











OUR TRUST DEPARTMENT 


a complete personal 
and corporate trust service 


FIDELITY - BALTIMORE NATIONAL BANK 


Member Federal Deposit Insurance Corporation 


offers you 


in Maryland 








880 Bar PROCEEDINGS 


regulations now contain the Treasury De- 
partment’s interpretation of these pro- 
visions.62 For purposes of income tax- 
ation, estates are treated as “ordinary 
trusts.”63 Estates and Trusts are taxed 
as entities upon income not distributed 
or distributable to the beneficiaries in the 
same manner and at the same rates as 
individuals. But a special deduction is 
allowed to the estate or trust for income 
which is distributed or distributable to 
the beneficiaries. Since the estate is a 
conduit through which income flows, the 
beneficiary is taxed on the income, and 
may treat special types of income as if 
received directly.64 Those distributions 
in excess of the estate income are treated 
as distributions of the estate assets 
rather than income to the beneficiaries. 


The codal provisions distinguish be- 
tween “simple” and “complex” trusts 
and estates, although these terms are not 
used.65 The simple trust requires that all 
income be distributed currently and does 
not provide for any possible present or 
ultimate use of funds for charitable pur- 
poses. But estates, and any trust, in those 
years when principal distributions are 
made, are subject to the complex trust 
sections. The codal provisions relating to 
“distributable net income” provide the 
benchmarks for determining the amount 
treated as income (and therefore taxable 
to the beneficiary) and the amount treat- 
ed as “corpus” distributions.®* By setting 
the maximum amount to be treated as 
an income distribution, the distributable 
net income provision establishes the max- 
imum deduction for the trust and the 
maximum to be included by the benefici- 
aries. Regardless of actual distributions, 
these maxima remain firm. 


Complex statutory provisions and reg- 
ulations establish the general pattern of 
taxation of estate and trust income. The 
five year throw-back rule,®7 the prob- 
lems of emergency distributions and 
final distributions,®8 the so-called “$2,000 
annual exclusion,’®® the effect of re- 
strictions or requirements relating to 
distributions of specific property or in- 
come?9 — are all factors which must be 
carefully considered. These principles are 
applied in planning for the handling of 
income of the trusts under the will. 


62Reg. 1.641.1 et seq., proposed May 2, 1956, 


adopted on December 19, 1956 by T. D. 6217. 

®J, R. C. §§641-668. These trusts include all 
trusts which are not classified as “grantor trusts” 
(I. R. C. §§671-678) or as “special trusts’’ such 
as pension trusts (I. R. C. §401), common trust 
funds (I. R. C. §584), alimony trusts (I. R. C. 
§682), charitable trusts (I. R. C. §501 (c)) and 
trusts taxable as corporations. See Michaelson, 
Income Taxation of Estates and Trusts (Prac 
tising Law Institute 1955). 

7, R. C. §642; Reg. §1.642(a). 

®The Regulations do use these terms. 

ey, R. C. §643 (a). 

sy, R. C. §§665-668. 

6], R. C. §665 (b) (2); Reg. §$1.665 (g) (2)- 

eT. R. C. §665 (b) (3); Reg. §1.665 (b) (1). 

ToT, R. C. $663 (a) (1); Reg; §1.665 (b). 
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Splitting ineome of the estate of a 
business executive among the widow and 
children becomes practical in modern 
estates because frequently the widow’s 
support is to a substantial degree as- 
sured by payments which she is entitled 
to receive under her husband’s qualified 
pension plan, assuming that he elects 
that the pension be paid at a reduced 
rate over their joint lives. In such cases 
the entire income of the testamentary es- 
tate may not be needed for the widow’s 
comfortable support and maintenance 
and a portion may be available to be set 
aside in separate trusts or distributed 
under a sprinkling trust for the support 
and maintenance of the children. 

Income tax planning is, however, but 
one aspect of estate planning as a whole. 
Ideally, the tax liability involved in any 
mode of disposition of the client’s assets 
should be considered merely as a cost of 
the selection of that particular mode, just 
as we consider the tax costs of various 
modes of doing business, without per- 
mitting that element to be determina- 
tive of our selection. It is not, in other 
words, an end in itself. Nonetheless, as 
the tax cost inherent in a particular 
mode of disposition becomes greater, its 
desirability decreases, and vice-versa. 


We may assume generally that our 
client desires to place his wife’s welfare 
as a primary charge upon his estate, 
with his children ultimately receiving 
substantially equal shares. We must then 
distinguish initially between dispositive 
provisions which alter substantively the 


| rights of the beneficiaries of our client’s 


estate from the above norm, and those 


' which merely alter administrative tech- 
niques, leaving the spread of benefits 
| Substantially the same. 


As an illustration of this deduction, 
we may take the situation in which the 
testator has a wife and three minor chil- 
dren. We will first assume that the wife 
is completely provided for by the marital 
deduction trust or otherwise and that 
only needs of the children must be con- 
sidered in the non-marital disposition. 
The choice here of separate trusts for 
each of the children is an obvious one, 


entailing as it does the creation of a 
minimum of three taxpayers, rather than 
one, if the income is to be accumulated 
during minority, and a maximum of six 
potential taxpayers, as against four, if 
part of the income is to be applied for 
their support and maintenance. The tax 
savings will be substantial in even the 
smallest trusts, while there will be none 
but an administrative distinction be- 
tween separate trusts and separate tax- 
payers, and a single trust with substan- 
tially separate shares for each of the 
children. 


If the widow is, or may be, in need of 
the income from the non-marital share 
of the estate, the same principle, multi- 
plicity of taxpayers, applies. The testa- 
tor’s first impulse would no doubt be to 
provide for payment of all of the in- 
come to his wife, confident that she 
would meet her obligation of support 
with respect to the children, and prob- 
ably, unless he were advised otherwise, 
this is the form the disposition would 
take. In thus bypassing the children as 
beneficiaries in their own right, how- 
ever, potential taxpayers are lost, with 
frequently unfortunate tax results. More- 
over, the widow will already be receiving 
other income, at least from the marital 
deduction trust, while presumably the 
children will have little or none of their 
own, with a resulting discrepancy not 
only in the potential number of taxpay- 
ers, but in their tax brackets as well. In 
all cases of this kind, the income of the 
estate should go, whenever possible, to 
those for whose benefit it will ultimate- 
ly be used; here, the children. Similarly, 
if part of such income will not, or may 
not, be needed currently, such income 
may be accumulated and taxed separately 
to the trustee. 


The particular form which a disposi- 
tion of a share of the estate intended to 
provide for both the testator’s widow and 
children should take depends upon many 
factors, of which tax savings is only one. 
Some authorities suggest a single 
sprinkling trust, the beneficiaries of 
which would be the wife and three chil- 
dren, with an independent trustee de- 
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termining their respective shares, ac- 
cording to a standard or at its discretion 
as the case may be. Probably provision 
for an invasion of principal on behalf of 
one or all of the beneficiaries would be 
made. A trust of this sort, provided the 
size of the estate warranted, could be 
made to carry on beyond the death of the 
wife, and provide for sprinkling, not 
only among the testator’s children, but 
among the families of his children as 
well.71 


The introduction of further family 
units, however, suggests the setting up 
of several trusts (in keeping with the 
client’s assumed desire to maintain equal- 
ity of treatment among his children) 
each initially for the benefit of one child 
and the widow eventually (or at the out- 
set, if our testator is a grandfather) for 
the benefit of the families of each of his 
children. Still a further variant, and one 
which, like the first, would be useful in 
even relatively small estates, would be 
the setting up of three non-marital 
trusts, each designed to provide primarly 
for the welfare of the widow, but so 
framed that the support and maintenance 
of one of the children is an initial charge 
upon the income during such period as 
the widow is obliged to, or would in any 
event, provide such support, with any 
excess of such amount payable to the 
widow, or accumulated, either for the 
benefit of the widow, if necessary, or 
for future distribution to the children, 
which is more desirable taxwise. This 
might be accomplished by providing that 
the trustee in making any distribution 
is to be required to consider the indepen- 
dent income or property which may be 
available to such child from any source 
except that any obligation of the widow 
to provide support is to be ignored. As 
the children themselves become wage 
earners or marry, the charge upon trust 
income for their support will be cor- 
respondingly decreased or extinguished. 
It will be seen that the substantive re- 
sult of this arrangement is little differ- 


See Mannheimer, Wheeler and Friedman, How 
to Use Sprinkling Trusts, 33 Taxes 532 (1955). 


The Government has long taken the position 
that discharge of a support obligation, even if the 
person obligated to support is not himself the 
grantor of the trust whose income is used for that 
purpose, and has no power himself to apply it. 
nonetheless generates income to the person whose 
obligation is discharged. Reg. §1.662 (a)-4. This 
position has never been adopted by the courts and 
as a policy statement, it is of doubtful validity. 
Report of Committee on Draftsmanship: Wills 
and Trusts, A. B. A. Section on Real Property, 
Probate and Trust Law, 89 (1956), reprinted in 
95 Trusts and Estates 919 (1956). See generally, 
Pedrick, Familial Oligations and Federal Tazation, 
51 Nw. U. L. Rev. 53 (1956), and Winton, Taza. 
tion of Non-grantors Under Trusts for Support 
of Their Dependents, 33 Taxes 804 (1955). In any 
event, in the majority of jurisdictions a mother 
can use the independent estates of her minor 
children in lieu of supporting them herself and 
consequently, no obligation to support would exist 
within the meaning of the regulation. 121 A. L. 
R. 178 (1939). For examples of forms of sprink- 
ling or spraying trusts, see Rabkin and Johnson, 
3 Current Legal Forms with Tax Analysis 498 
et seq. (1952). 
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ent, so far as the spread of benefits goes, 
from one which involves a single trust, 
with income payable directly to the 
widow. 


Although an arrangement such as the 
last, which provides for multiple trusts, 
and thus a larger number of taxpayers, 
as well as a form of sprinkling, and con- 
sequently distribution to low bracket 
taxpayers, is ordinarily associated with 
very large estates, it is nonetheless bene- 
ficial in even relatively small ones. To 
provide a graphic illustration of the tax 
savings possible in this last arrangement, 
we will assume that the widow has an in- 
come, from the marital deduction trust 
or otherwise, of $12,000 yearly. The yield 
from the non-marital share of the estate 
is likewise $12,000. If all of the income 
were distributed directly to the widow, 
the tax on such additional $12,000 would 
be $6,160. If, on the other hand, three 
trusts were set up, with half the income 
of each ($2,000) being applied to the 
support of the children, and only the re- 
maining half distributed to the widow, 
the overall tax would be $4,000 an annual, 
saving of $2,160. If the excess income 
of the trust were not needed currently 
by the widow, and could be accumulated 
. by the trusts, the tax would be further 
reduced to $2,400, with an annual saving 
of $3,760, or not quite one-third of the 
total income from the entire share.?2 


The operation of the five year throw- 
back rule makes multiple trusts in this 
situation even more desirable. Because 
of the special $2,000 exclusion, the exis- 
tence of three trusts would make pos- 
sible the distribution in any one year of 
up to $6,000 in accumulations without in- 
curring the rule’s adverse effects. If the 
income is accumulated solely for future 
distribution to the minor children, it is 
possible that such distribution may be 
made without adverse results in amounts 
even larger than $6,000. Of course, the 
presence of an undistributed net income 
pot in each of the trusts might have an 
unfortunate effect upon the widow’s tax 
liability if an invasion of corpus on her 
behalf became necessary. This possibility 
is lessened, however, if. it is provided, and 
the widow understands, that initial cor- 
pus invasions should be made against the 
principal of the marital deduction trust, 
that is, the share of the testator’s estate 
which will be, to the extent that it is not 
exhausted during her lifetime, taxable 
in her own estate upon her death.73 


The illustrations offered establish that, 
in formulating a perfectly normal estate 
plan for the support and maintenance of 


For other mathematical examples, see Lowndes 
and Kramer, Federal Estate and Gift Taxes, 944 
et seq. (1956). In the illustration set out, the tax 
rates applicable to individuals are used, and no 
account is taken of exemptions or deductions. 

See Casner, Responsibilities of the Corporate 
Trustee as to Discretionary Trusts, 32 Trust Bul- 
letin 21 (1953). 
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the widow and for the support and educa- 
tion of the children, the executive has 
available alternatives which will reduce 
the amount of the income taxes payable 
by the estate and the family. 


V. MANAGEMENT AND 
RETENTION OF SMALL 
BUSINESS 


Since only the retention of a business 
interest is under consideration here, no 
reference will be made to the factors 
that should be taken into account when 
a business interest is to be sold at the 
time of death. However, it may be ad- 
visable to look at some of the factors 
that enter into the determination of 
whether to sell a business interest at 
the time of death or to retain it for the 
benefit of the owner’s family. In some 
cases, the business man may have a free 
choice in this decision, and in other in- 
stances there may be little or no choice 
as to which course should be followed. 
Because of the nature of the business or 
other circumstances, for example, such 
as where the business is limited to per- 
sonal services, there may be little or no 
opportunity to sell or retain such a busi- 
ness after the owner’s death. In cases 
of this kind, where transactions are con- 
ducted by the person and the existence 
of the enterprise is incidental to the own- 
er’s personal knowledge and ability, there 
may be no alternative but to liquidate 
the business at the time ‘of death. 


On the other hand, if the enterprise 
carries on a truly commercial activity, 
either the sale or retention of the busi- 


ness interest may be possible. In sucha. 


case, while brains, experience, skill of 
management and good public relations 
are essential to success, customers look 
more to the business entity itself for the 
services and products that are pur- 
chased than to the person or persons 
who own the business. 


Special problems sometimes Arise jf 
the business depends upon a franchise for 
its existence. If it is reasonably clear that 
the company will be able to retain the 
franchise or that it will be assigned to , 
family member, possible plans for the 
retention of such a business may be jp 
order. Otherwise, plans might logically 
be made either to liquidate the company 
at the individual’s death or to sell the 
interest to the person or persons ty 
whom the franchise will be transferred, 












Division of ownership is also an in. 
portant consideration in deciding whether 
to sell or retain a business interest at 
death. If the client owns a majority jp. 
terest in a close corporation, he is in an 
enviable position and, in large measure, 
he has a free choice as far as the power 
of his business associates is concerned, 
On the other hand, if the individual is , 
minority stockholder, great hazards may 
be involved from an estate planning point 
of view if he adopts plans for the reten- 
tion of his business interest without tak. 
ing into account the desires and prefer. 
ences of other stockholders. 




















The question of future management 
is one of the key considerations in de. 
termining whether to sell or retain a 
business interest after death. No busi- 
ness is stronger than its management, 
and if a person hopes to perpetuate his 
business interest, he should not postpone 
the grooming of his managerial successor 
or successors. In many cases, it is often 
advisable to delegate duties and res- 
ponsibility before the business man 
would otherwise relinquish them in order 
to train and observe the future manage- 
ment team. This is not only important 
from a retention point of view, but it is 
also a sine qua non for maintaining the 
value of the business interest in the 
future. Even though plans are made to 
retain the business interest, it should 
be recognized that circumstances may 
abruptly change after death to the end 
that it may become advisable for the 
executor or trustee to sell the business 
interest. In such a case, strong manage 
ment will make the sale of the business 
interest much easier and a higher price 
can be demanded. 



























Quite a few financial considerations 
should be taken into account in deciding 
whether to retain or sell a business il- 
terest at death. For example, will the 
company have adequate financial strength 
to weather the transitional period that 
‘may follow the client’s death? 









If a company is at a competitive dis 
advantage or if it is evident or foresee 
able that competitive practices wil 
change to its detriment, it may be mort 
prudent to sell the interest than to retail 
it. Again, if the business is in a stated 
flux or subject to abrupt changes, this 
factor may point to a sale rather thal 
retention. 
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In addition, recent balance sheets 
should be reviewed to determine the 
book value and financial condition of the 
corporation. Since future earning ca- 
pacity is a major factor in valuing a 
business, all mformation concerning past 
income that will be helpful in predicting 
the company’s future earnings should be 
secured. If the anticipated earnings are 
in excess of that which can reasonably 
be expected as a fair return on the net 
tangible assets, good will may be indi- 
cated. In establishing the value of close 
corporation stock, the dividend paying 
capacity of the company, as distinguished 
from the dividends actually paid, is of 
importance. In addition, recent sales of 
stock (if any), the size of the block to be 
valued and the market price of stock 
of corporations engaged in the same or 
a similar line of business which are list- 
ed on an exchange have an important 
bearing on the value that should be es- 
tablished.75 


In many cases where close corpora- 
tion stock is to be retained, the owner 
may have a difficult problem in providing 
his estate with sufficient liquidity to pay 
the federal estate tax even though the 
business may have substantial funds. 
The fair market value of the stock is in- 
‘eluded in the owner’s estate for death 
tax purposes, but the assets which cause 
the stock to have value are owned by the 
corporation. When certain requirements 
are met, however, Section 303 of the In- 
ternal Revenue Code makes it possible 
for a corporation to redeem without tax 
adversity, as much of the stock held by 
an estate as is necessary to pay all death 
taxes and interest thereon, as well as fu- 
neral and administration expenses. So 
long as the proceeds of the redemption do 
not exceed the total of the death taxes 
plus interest, funeral and administration 
expenses, none of the proceeds will be 
taxed as a dividend.76 If the stock is 
sold to the corporation at the same price 
as it is valued in the decedent’s estate, 
no capital gains tax will be payable. 


In order to be eligible for this special 
tax treatment, the value of the stock in- 
cluded in the individual’s estate must 
either (1) exceed 35% of the value of the 
gross estate or (2) exceed 50% of the 
value of the taxable estate. Where the 
stock of two or more corporations is in- 
cluded in an estate, it may be treated, 
in determining whether the 35% or 50% 
tests are met, as the stock of one corpora- 
tion if more than 75% in value of the out- 
standing stock of any such corporation 
is included in the gross estate.77 


The privilege of a Section 303 stock 
redemption is of great importance to 
many businessmen who hope to preserve 


Reg. §20.2031-2. 
mw], R. C. §308 (a). 
7 I, R. C. §303 (b) (2) (B). 
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an interest in a close corporation for 
their families. It amounts to a relatively 
painless way of paying death taxes and 
settlement costs, and it constitutes one 
of the few opportunities of using corpor- 
ate funds, without tax adversity, to sat- 
isfy a personal obligation. Broadly 
speaking, it is an advantage that should 
be availed of in every case where it is 
practical to do so. In cases where this 
procedure is to be used, however, careful 
plans should be laid to assure its avail- 
ability and to avoid harm to the corpora- 
tion by draining off more surplus than 
the corporation can afford. 


In estimating the values in an estate, a 
comfortable margin should be allowed 
for possible changes and fluctuations in 
the value of assets in order to be sure 
that the corporation stock will meet the 
35% or 50% test. In marginal cases, it 
may be essential, as a matter of safety, 
either to increase the value of the stock 
or to lower the value of the other assets 
in the estate. For example, if the estima- 
ted value of the stock is only 37% of the 
gross estate, the margin may be too close 
for comfort. It may be advisable to have 
the corporation take out insurance on the 
stockholder’s life for the specific purpose 
of increasing the value of the stock. In 
like measure, a safe relative percentage 
can often be achieved by giving away 
certain other assets which comprise part 
of the estate, thereby increasing the per- 
centage concentration of the corporation 
stock. Above all things, it is often essen- 
tial to avoid any gifts of the corporation’s 
stock. 


If the redemption of stock at death 
is relied upon as the primary source of 
liquidity for the estate, every precaution 
should be taken to assure the fact that 
redemption will be possible. In most 
states, corporations are free to purchase 
their stock so long as adequate surplus 
is available for this purpose and the 
rights of creditors are not adversely af- 
fected.78 In addition, the attorney should 
make a careful examination of state law 
and of the corporation’s charter and by- 
laws to make sure that no stumbling 
blocks lie in the path of redemption at 
death. Again, consideration should be 
given to the advisability of taking ap- 
propriate corporate action currently to 
assure the redemption of stock at death. 
If multiple stockholders are involved, it 
is sometimes advisable for them to enter 
into an agreement with the corporation 
under which the corporation becomes 
bound to purchase such stock as is offer- 
ed to it within the limits of Section 303. 

In addition to the legal questions sur- 
rounding the redemption of stock, it is 
sometimes of greater importance to give 
consideration to the financial ability of 
the corporation to purchase its stock. 
Little can be gained by selling stock to 


Ballantine, Corporations, §256a (1946). 





the corporation to produce estate liquid. 
ity if it bleeds off funds to the point that 
the business suffers, its efficiency is eur. 
tailed, or its credit jeopardized. 








In many cases, therefore, plans should 
be made to keep a reasonable liquid re. 
serve available in the corporation. The 
answer, in whole or in part, to this prob- 
lem will often lie in life insurance owned 
by the corporation on the stockholder’ 
life. When such insurance is carried, the 
event that gives rise to the redemption 
also produces part or all of the money 
that the corporation must pay out. In 
such a case, the cash needed for taxes, 
funeral and administration expenses can 
be taken from other sources, and the re. 
demption can be made in exchange for 
the corporation’s interest bearing promis- 
sory notes or debentures. Such interest 
will offset the income that the estate 
will lose by using other funds for the 
payment of taxes and settlement costs, 
In addition, the maturity of the corpora. 
tion’s notes or debentures can be fixed 
far enough in the future to allow for 
normal growth and accumulation. When 
the obligation is paid, the estate recovers 
the funds that were expended, and the 
corporation pays the taxes and settle- 
ment costs after all. Indeed, from a broad 
point of view, an economic advantage is 
sometimes achieved through this pro- 
cedure because income is taken from the 
corporation as interest for which the 
corporation is allowed an income tax 
deduction. 





























In many cases, the marital deduction 
may be used to bring the estate within 
the redmeption requirements. Assume 
that the value of the gross estate is 
$600,000, including stock in a close cor- 
poration valued at $200,000. Here the 
stock amounts to only 3344 % of the gross 
estate, and the right to redeem such 
stock is not available. Assume further 
that the estate settlement costs and debts 
amount to $25,000. Without any marital 
deduction, therefore, and after subtrac- 
ting the $25,000 and the $60,000 speci- 
fic exemption, the taxable estate is 
$515,000. Again, stock may not be re 
deemed because $200,000 is not more than 
50% of $515,000. 


If the client should cause $120,000 of 
his property to qualify for the marital 
deduction, however, his taxable estate 
would be reduced to $395,000; and, in this 
event, the redemption privilege would be 
available if the wife survives — $200,000 
is more than 50% of $395,000. These 
figures are used for purposes of illustra- 
tion only and not as a suggestion that the 
margin of safety should be limited t 
$5,000. 


While the marital deduction is of it- 
estimable value in bringing an estate 
within the 50% requirement, it is highly 
debatable in many cases whether this de 
duction should be used extensively wher? 
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the value of the stock amounts to more 
than 35% of the gross estate — especial- 
ly where the redemption privilege will 
not or may not be available in the sur- 
viving spouse’s estate. 


If the husband is the stockholder and 
uses the marital deduction, his estate 
taxes will be reduced, and the amount 
of surplus that can be withdrawn from 
the corporation through redemption of 
stock is reduced accordingly. On the 
other hand, the marital deduction assets 
will be taxed in the wife’s estate at her 
subsequent death to the extent that they 
are retained; and if she does not own the 
necessary percentage of stock, her tax 
must be paid from liquid assets in her 
estate. In a sense, therefore, the tax must 
be paid from personal assets rather than 
with corporate assets. 


Obviously, the proper determination of 
how extensively the marital deduction 
should be used in such instances is a mat- 
ter of balancing the advantages and dis- 
advantages of each case. If little or no 
marital deduction is taken, the corpora- 
tion pays the greater part or all of the 
total tax bill. If the full marital deduction 
is taken, the total taxes may be reduced, 
but corporate funds may not be available 
in the wife’s estate. In cases, therefore, 
where the corporation is in a financial 
position to redeem enough stock to pay 
the entire tax at the husband’s death, it 
is often preferable to limit the marital 


om 


deduction that is taken under the hus- 
band’s estate plan in order to increase 
the estate outside of the corporation that 
passes to the family. 


It is sometimes argued that one of the 
major advantages of the marital deduc- 
tion is that the tax savings at a hus- 
band’s death can be invested for the pro- 
duction of income throughout the wife’s 
survivorship. This advantage may not be 
applicable, however, where stock is to 
be redeemed to pay death taxes and set- 
tlement costs, for the reason that cor- 
porate funds are then used and all assets 
(except the stock that was redeemed) 
remain in the estate. If the stock pays 
little or no dividends, the wife’s future 
income will not be affected by the fact 
that the marital deduction was not fully 
utilized. Again, if the stock does pay 
dividends, and the husband is the sole 
stockholder, the wife’s income may not 
be affected. In the latter case, the stock 
that remains after redemption will still 
represent 100% ownership, and the wife 
will be entitled to all of the dividends 
that are paid. 

In many instances, it is advisable to 
recapitalize a corporation under the tax- 
free provisions of the federal law in 
order to create a more flexible estate 
planning pattern in cases where plans 
are laid to redeem stock at death. This 
is especially true if two or more stock- 
holders are involved, and it is desired to 


maintain the same voting and equity 
ratio after redemption as existed before. 
The recapitalization of a corporation is 
governed by state law, however, and it is 
the attorney’s responsibility to see to it 
that any change in capitalization is car- 
ried out in accordance with local statutes. 


As an example, assume that two in- 
dividuals each own 50% of the one class 
of stock in a close corporation. If stock 
is redeemed upon the death of one, the 
survivor is left in control. Furthermore, 
there is no assurance that the survivor’s 
estate will permit any of its stock to be 
redeemed, and the ratios may be un- 
balanced permanently. In addition, if 
both estates permit stock to be redeemed, 
the amount will probably vary, and the 
ratios will no longer be 50-50. 


Where possible under state law, this 
problem may be eliminated by issuing, 
as a tax-free dividend, enough preferred 
stock to each stockholder to cover the re- 
demption needs. It is readily recognized 
that such stock will have the stigma im- 
posed by Section 306 of the Internal 
Revenue Code. “Section 306 stock” has 
many disadvantanges if the parties an- 
ticipate disposing of it during life, but 
it has no disadvantages if it is issued “to 
die with”. Death removes the Section 
306 taint. If such stock is specifically non- 
cumulative as to dividends, it may be 
that the corporation will not be required 
to pay dividends on it unless desired. 
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The preferred stock can be used for 
redemption purposes at death, and the 
voting and equity ratios will remain in- 
tact. 


Again, depending on state law, it may 
be possible to incorporate a conversion 
privilege in the non-cumulative preferred 
stock that would give a stockholder’s es- 
tate (for a prescribed period after the 
owner’s death) the right to convert such 
stock into a prior cumulative preferred 
stock. In states where this can be ac- 
complished, any preferred stock that is 
not redeemed at death can be converted 
and dividends channelled to the estate 
without the necessity of the survivor 
having to take a dividend. 


This is often an important provision. 
The surviving stockholder may be 
quite willing for the decedent’s family 
to receive dividends, but not if he also 
has to take them on top of an adequate 
salary. Although cumulative preferred 
stock is not appropriate for basic financ- 
ing in most close corporations because 
of the present high tax rates, it often 
serves a helpful purpose in carving out 
dividends to fill a special need. 


There are numerous other goals that 
can be achieved by recapitalizing a cor- 
poration where the stock is to be retained 
after death. It will be sufficient to say 
that recapitalizations are sometimes used 
to make a division of the corporation’s 
stock in different classes among different 
beneficiaries; or to centralize voting con- 
trol in the hands of persons who manage 
the business. 


When an individual owns a controlling 
or equal interest in a close corporation 
and desires to preserve the benefits of 
such ownership for his family, the ad- 
vantages of a testamentary trust are fre- 
quently compelling. Such a trust can also 
eliminate the disadvantage of outright 
distribution. The voting power or control 
of the original owner may be held intact 
as long as the trust continues. Such vot- 
ing power or control can be centralized 
in the hands of trustees of the individ- 
ual’s selection and is often effective in 
preserving a great portion of the value 
of the stock interest. On the other hand, 
when stock is left outright to two or more 
individuals, the voting control of a ma- 
jority interest or the voting balance of 
an equal interest may be lost, either at 
the time of the distribution of the stock 
or at a later date when one of the bene- 
ficiaries dies. 

When stock is distributed outright, any 
subsequent dividends must necessarily be 
paid to those who own the stock and in 
the proportion in which the stock is 
owned. In such a case, if the sole owner 
of a corporation desires that his wife 
receive the entire income from the busi- 
ness during her lifetime, all of the stock 
must be left to her. On the other hand, 


if he desires that his three children share 
equally in the income, each must receive 
an equal portion of the stock outright. 
Under a trust, however, dividends on the 
stock may be paid in any manner in ac- 
cordance with the terms of the trust in- 
strument. In brief, a trust permits any 
desired distribution of income without a 
parallel distribution of stock. At the 
same time, the stock may be held to- 
gether as a unit and voted by the trustee 
or trustees for the best interest of both 
the beneficiaries and the business. 


If the stock is left outright to a wife, 
unnecessary capital may be sacrificed 
through successive taxation at the time 
of her death, and if the stock passes to 
the children at the wife’s death, a third 
tax may again be payable when each of 
the childen dies. In many instances, the 
survival of a close corporation depends 
upon a stockholder’s ability to pay the 
federal estate tax which is levied against 
the stock, and a succession of such taxes 
is often prohibitive. A trust, however, 
can be used under present law to elminate 
any further tax upon the death of a bene- 
ficiary.?9 


CONCLUSION 


This report has dealt with contem- 
porary problems of draftsmanship of 
wills and trusts. The subjects for the 
most part are of recent origin and did 
not exist when many of us studied law. 


Draftsmanship, as such, seems to have 
taken a secondary role to a hungry de- 
sire for the knowledge and understanding 
of the law in a broad and changing field 
which embraces not only the law of wills, 
trusts and powers, but also substantial 
portions of the law of taxation, insur- 
ance, corporations and other subjects. 
The area is so broad and developments in 
recent years so marked that we in the 
profession face a challenging assignment 
to keep ourselves informed and abreast 
of the times. The task of meeting the 
needs of today in this area is greater 
than the capacity of any one of us. We 
can, however, answer the challenge as a 
group by continued association with our 
law schools, the forums and law centers 
which they sponsor, and by active par- 
ticipation in the work of our bar associ- 
ations on a local, state and national basis. 
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STATE AND FEDERAL TAXATION 


Tax 


of 


I. PROBLEMS IN ADMINISTRATON 
OF ESTATE 


A. Income During Administration 


The common usage of formula clauses 
for the marital deduction has aggravated 
problems in the allocation of and ac- 
counting for income earned by the estate 
during the period of administration. 
Before the advent of the marital deduc- 
tion it was held that where a pecuniary 
bequest is satisfied in property other 
than money, it is the same as if the prop- 
erty allocated in satisfaction of the be- 
quest were sold, with capital gain or 
loss consequences. Thus, if the assets 
allocated to the pecuniary bequest have 
appreciated in value from the estate tax 
value a capital gain is realized by the 
executor and he must pay the tax on it.! 
The frequently used pecuniary type of 
marital deduction formula is treated in 
the same manner.? Of course, use of a 
fraction or percentage of residue type of 
marital deduction formula avoids this 
capital gains problem.? Even with the 
pecuniary type of formula this problem 
can be avoided if the will provides that 
if the executor satisfies the marital be- 
quest in kind the property allocated in 
satisfaction of this bequest shall be 
valued at its estate tax value; the “sale” 
price is thus made the same as its basis 
in the hands of the executor. But this 
gives a power and responsibility to the 
executor which he may not want and 


which many testators would not want 
him to have.4 


Another type of problem that plagues 
executors in some jurisdictions is in con- 
nection with computing income on gen- 
eral pecuniary legacies in trust which 
are entitled to a proportionate share of 
the income earned on the whole estate 
from the date of death.5 A residuary 
trust is entitled, along with other resi- 





Suisman v. Eaton 15 F. Supp. 113, aff’d. 83 
f. 2d 1019 (C.C.A. 2, 1936), cert. den. 299 U. S. 
573;Kenan v. Commr. 114 F. 2d 217 (C.C.A. 2, 
1940); Commr. v. Brinkerhoff, 168 F. 2d 436 
(C.C.A. 2, 1948). 


“Rev. Rul. 56-270, 1956-1 C.B. 325. 
*Rev. Rul. 55-117, 1955-1 C.B. 233. 


‘See Section I.1.B. of this report, dealing with 
uch discretions of the executor. 


°Scott on Trusts, (2d Edition, 1956), Sec. 234.2 


‘Vebb v. Lines, 77 Conn. 51, 58 Atl. 227 (1904) 


tate Bank v. Gross, 344 Ill. 512, 176 N. E. 739 
1931). 
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duary beneficiaries, to receive any in- 
come actually earned by the estate dur- 
ing administration which is not otherwise 
disposed of, namely, as it has been called, 
the clear net residue income.® The clear 
net residue rule can be applied with rea- 
sonable certainty. The difficulty lies in 
actually computing the income due the 
pecuniary legacy in trust.7 Statutes and 
case law have not provided guidance 
covering all situations. 


More specifically, the problem con- 
sists in determining what is to be in- 
cluded in the “whole estate” and what is 
the “rate of return.” What about real 
estate and its income? What is the value 
of the whole estate to be used in deter- 
mining the rate of return? 


The general rule in this country is 
that title to real estate passes im- 
mediately at death to the devisee or heirs 
at law subject, in most jurisdictions by 
statute, to the right of the personal 
representative of the estate to sell the 
real estate to pay debts, administration 
expenses, taxes or legacies which may be 
a charge upon it. Until the personal 
representative exercises this right he 
generally has no right to the income 
from the realty unless it is specifically 
devised to the executor? or the will or 
statute gives him the right to such in- 
come for this purpose.!° Where the ex- 
ecutor does not have the right to rents 
he cannot compel an heir or devisee who 
has received rents to return them for 
payment of debts or expenses.11 


Most marital deduction wills provide 
that the executor may select and assign 
the property (if qualified for the marital 
deduction) which is to satisfy the mari- 
tal share. If the executor decides not to 


®8Scott on Trusts, (2d Ed‘tion, 1956), Sec. 234.3 
Clifford v. Davis, 22 Ill. App. 316 (1887) Water- 
man v. Aloen, 42 Ill. App. 294 (1890). 

™iullen, ‘“‘Problems of the Executor Arising Out 
of the Marital Deduction Law,” p. 45, thesis sub- 
mitted to Graduate School of Banking, American 
Bankers Association (1954). 


8New York Surrogates Court Act, Sec. 234; 
Illinois Revised Statutes (1955), Ch. 3, Sec. 379. 


°Ellis v. King, 336 Ill. App. 298. 83 N. E. 2d 
367 (1949). 


10Rodman, “Ezxecutor’s Power to Allocate Prop- 
erty to Qualify for the Marital Deduction,”’ 1955 
Proceedings of Probate and Trust Law Divisions, 
Section of Real Property, Probate and Trust Law, 
American Bar Association, p. 32, n. 17, 94 Trusts 
AND ESTATES 801, 802, n. 17. 


NRauschkolb v. Ruediger, 325 Ill. App. 342, 60 
N. E. 2d 250 (1945). 


allocate the realty to the marital share, 
then presumably the rents during ad- 
ministration belong to the residuary 
devisee or residuary trust. But if he de- 
cides to allocate the realty to the marital 
share; do the rents belong to the marital 
share? If a pecuniary type of formula 
is used, the usual rule is that a general 
pecuniary legacy in trust is entitled to 
income at the rate of return on the whole 
estate, or the average rate of return. If 
he had thought about it, the testator 
might have wanted the rents to go to 
the ultimate taker of the real estate. 


These problems could probably be 
avoided or. reduced if the will specifically 
designates where the realty is to go, or 
if a fraction or percentage of residue 
type of formula is used, and if there is 
a provision specifically dealing with the 
rents, such as that the executor is en- 
titled to rents during administration for 
payment of debts and expenses, the same 
as income from personalty, and that the 
rents not so used belong to the ultimate 
taker of the realty. 


The fraction of residue type of marital 
deduction formula helps here, because it 
avoids the computation of income due 
a pecuniary legacy in trust and puts the 
marital and nonmarital shares on an 
equal footing, i.e., both are residuary, 
sharing proportionately in the residuary 
income, including the rents. In addition, 
in states where he does not have the 
right by statute, the executor would be 
helped by being given the right to rents 
for payment of debts and expenses. 


As to the value of the whole estate, 
the assets of the estate have a value at 
date of death, but changes occur during 
administration as assets are sold, debts, 
taxes, expenses and legacies are paid— 
all at various times. Market values 
change from day to day. Should these 
changes be taken into account? The New 
York practice does so by using the aver- 
age daily balance of the estate in com- 
puting the average rate of return.12 This 
method is very complicated and might 
not be usable in some other jurisdictions. 
A practical, less complicated method 
would be to use the date-of-death values 
of inventoried personal property and 
real estate devised to the executor. 


12Dodge and Sullivan, Estate Administration and 
Accounting, (1940) pp. 423-431. 
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In some jurisdictions, income on assets 
sold to pay debts, taxes and expenses of 
administration is required to be capital- 
ized.13 To determine the actual rate of 
return on the estate requires separate 
computations for different assets sold at 
different times. 


Income in respect of a decedent, which 
is, in general, income accrued on his 
assets as of the date of his death and 
earnings from personal services payable 
after death, to the extent that it is re- 
ceived by the executor during adminis- 
tration, is, for income tax purposes, 
treated as income to the executor, retain- 
ing the same character in his hands as 
it would have had in the decedent’s 
hands,!4 and may be included in “dis- 
tributable net income.” If the executor 
distributes it in the taxable year of re- 
ceipt he is allowed a deduction for the 
amount distributed and the beneficiary is 
taxable on it.15 


But, for other than income tax pur- 
poses, such receipts are usually not in- 
come payable to those entitled to in- 
come, but are assets of the estate and 
constitute corpus. Such items are includ- 
‘ible in the gross estate for estate tax 
purposes, and for estate accounting pur- 
poses under local law are to be added to 
corpus and distributed as such. Thus, a 
distributee of such items is in the posi- 
tion of being taxed for income tax pur- 
poses on items distributed to him as 
corpus under state law, with a deduction 
for the estate tax paid on them. The 
executor has to keep these items straight, 
and often has to decide where, as corpus, 
they are to be allocated. 


While this is a problem whether or not 
marital deduction formulae are used, to 
the extent that income allocation and 
accounting problems are increased by use 
of the marital deduction formulae, this 
type of problem is similarly increased 
particularly where, as is the case in al- 
most all marital deduction formula wills, 
the executor has the discretion as to 
allocating assets in kind in satisfying 
the marital bequest. Thus, if under the 
discretion granted by the will he al- 
locates all of such items to the marital 
share and distributes them in the taxable 
year of receipt, the spouse or marital 
trust will be taxed with the income on 
them, whereas a corresponding value of 
assets which are not income in respect of 
of a decedent, allocated to the nonmarital 
share, would not be so taxed. Here, again, 
is an area where the executor’s discretion 
can be used to favor the spouse over the 
beneficiaries of the nonmarital share or 
vice versa.16 


If partial distributions are made dur- 


13]llinois Revised Statutes, 1955, Ch. 30, Sec. 
1638. 


MTLR.C. (1954) Sec. 662(b). 
185T.R.C. (1954) Secs. 661 and 662 
18See Section II B of this report. 
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ing the course of administration the 
ing the course of administration the ex- 
ecutor has additional problems. For pur- 
poses of income accounting such distribu- 
tion chops off income of the estate dur- 
ing administration as to the assets dis- 
tributed and requires recomputations of 
income and, possibly, revaluation of the 
whole estate to cover this change in order 
to determine the rate of return on the 
whole estate as affected by the partial 
distribution. Also, under Sections 661- 
663 of the 1954 Code, partial distribu- 
tions can result in unlooked for and un- 
desirable income tax results, A distribu- 
tion from an estate to a _ beneficiary, 
whether of income or corpus, is deemed 
for income tax purposes to be a distribu- 
tion of current income of the estate to 
the extent that the estate has distribut- 
able net income. An exception to this is 
provided in Section 663(a) (1) in that a 
proper distribution of a gift or bequest 
of a specific sum of money or of specific 
property made, under the terms of the 
will, in not more than three installments 
is not to be deemed a distribution of 
estate income. 


If a partial distribution is made either 
of 1) a specific sum of money or specific 
property in more than three installments, 
or 2) money or property not specifically 
bequeathed, the income attribution result 
attaches. This also applies to goods and 
chattels not specifically disposed of in 
the will and their advance distribution 
under the residuary clause of the will 
will be deemed income at their fair 
market value to the extent that there 
is distributable net income of the estate. 
Accordingly, goods and chattels should 
always be specifically disposed of by the 
will, to avoid application of this income 
attribution. However, payment of a 
widow’s award or allowance is deductible 
by the estate, only to the extent of 
distributable net income, if it is payable 
out of and chargeable to income under 
the court order or decree making the 
allowance, or under local law.17 


The problems of the types discussed 
are not handled in practice with too 
much uniformity even by corporate 
fiduciaries in the same state and there 
would appear to be a need for consistency 
under wills having or lacking the same 
provisions. Avoidance and amelioration 
of many of these problems is to a large 
extent within the power of the lawyer 
who drafts the will. Finally, the ex- 
ecutor can avoid or reduce the impact 
of some of the problems by his aware- 
ness of them and by using to that end 
his discretions, powers, and the choices 
open to him. 


B. Problems Resulting From Discretions 

And Elections Available to Executor, 

Involving Interests of Income Bene- 
ficiaries Versus Remaindermen 


17Regulations Sec. 1.661(a)-2(e). 
18Regulations Sec. 1.662 (a) -3. 





In the exercise of certain discretions 
and elections available to him, an execu- 
tor may face substantial conflicts of in- 
terest between the surviving spouse and 
other beneficiaries or remaindermen.19 
The existence of these conflicts has 
caused some eminent authorities to look 
with great disfavor upon any formula 
type of bequest, while it has prompted 
others, equally eminent, to limit their 
acquiescence only to the fractional-share- 
of-the-residue type of clause, or pecuni- 
ary formula bequest, with the assets 
valued at Federal estate tax value.?° Still 
other experienced and capable authori- 
ties point to the comparative dearth of 
litigation arising from formula _ type 
clauses, since the origin of the marital 
deduction nearly a decade ago, as evi- 
dencing that the suggested problems of 
conflicts are more theoretical than real. 


The function of this report is not to 
reargue the pros and cons of the formula 
type of marital deduction. Emphasis is 
placed here upon problems resulting 
from discretions and elections available 
to the executor. Inherent in these prob- 
lems is the circumstance that a formula 
type provision represents an attempt in 
a single testamentary direction to dis- 
pose of a portion of an estate measured 
by a tax yard stick. 


No experienced executor, or counsel 
for an estate, would attempt to point 
only to certain statutory provisions and 
say that those provisions plus any specific 
discretions granted in the will represent 
all the discretions and elections available 
to an executor. Innumerable situations 
arise during the course of the adminis- 
tration of an estate requiring the exer- 
cise of sound judgment by the fiduciary. 
The discretions and elections cover a 
wide range. They extend from the pos- 
sibility of selecting the optional valua- 
tion date,21 or using administration ex- 
penses as an income tax deduction,?? to 
the selection, and possibly even the 
valuation, of assets to be distributed to 
the surviving spouse. The executor who 
undertakes administration of an estate 
under a will with a formula type marital 
deduction clause will find that in many 
instances the exercise of a discretion or 
election in a manner which is favorable 
to the surviving spouse will to some de- 
gree conflict with the interests of other 
beneficiaries, and vice versa. 


1. Burden of Death Taxes 


An analysis of the manner in which 


Cox, Types of Marital Deduction Formula 
Clauses, Proceedings N.Y.U. 15th Annual Insti- 
tute on Federal Taxation. 


2oTrachtman, Leaping in the Dark, Report of 
Proceedings of Probate and Trust Law Divisions, 
Section of Real Property, Probate and Trust Law, 
American Bar Association, 98, 93 TRUSTS AND 
ESTATES, 922. 926 (1954), and Sargent, To Each 
His Own, Same publication 117, 93 Trusts AND 
ESTATES 933 (1954), for expression of divergent 
views concerning formula clauses. 


711.R.C. (1954), Sec. 2032. 
27.R.C. (1954), Secs. 162 and 212. 
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the burden of death taxes is affected by 
discretions and elections available to the 
executor discloses four principal areas 
of possible conflict: (1) the valuation of 
specific items included in the adjusted 
gross eState, (2) the selection of the 
optional valuation date, (3) the claim- 
ing of administration expenses as income 
tax deductions, and (4) the addition or 
exclusion of items such as inter vivos 
transfers. The extent to which the bur- 
den of death taxes may be affected by 
these considerations will depend upon the 
allocation or apportionment of those 
taxes. 


(1) The valuation of specific items of 
property included in the adjusted gross 
estate often involves the exercise of con- 
siderable discretion. This observation, of 
course, does not apply to such items as 
cash on hand, or a bank account, or 
securities having a definite determinable 
market value. But as to improved real 
estate or stock in a closely held corpora- 
tion, for example, an executor is called 
upon to exercise some degree of discre- 
tion. Having once exercised discretion in 
arriving at the valuation to be reported 
on the Federal estate tax return, the 
executor is often further called up- 
on to exercise discretion in determin- 
ing the extent to which he will resist a 
Revenue Agent’s finding of a higher 
valuation. 


The surviving spouse may have an in- 
terest as an income beneficiary in prop- 
erty passing under other provisions of 
the will than the formula clause for the 
marital deduction. Any variance in the 
valuation of specific items of property 
included in the adjusted gross estate may 
affect not only the amount of the bequest 
under the marital deduction formula 
clause but also the amount received 
under the residuary clause of the will, 
which in turn may affect other bene- 
ficiaries immediately, or as remainder- 
men upon termination of a trust or life 
estate from which the surviving spouse 
received income. The extent of the tax 
consequences will be determined by the 
extent of the variance in valuation and by 
application of directions of the will or 
Provisions of case law or statute with 
respect to allocation or apportionment of 
Such taxes, 


(2) While it may be assumed that the 





»ptional valuation date is not likely to be 
elected if the total value of the adjusted 
BTOSs estate is enhanced thereby, it may 
very well happen that some specific items 
of property are of a higher value on the 
Pptional valuation date than on the date 
f death. The sale, exchange or other 
Boston of property within one year 
fter the decedent’s death may be a 
factor in determining the election of the 
Ptional valuation date, just as, indeed, 
the possibility of electing the optional 
Valuation date may have influenced the 
. exchange or disposition of such 
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property. Whatever circumstances may 
have prompted the election of the op- 
tional valuation date, the extent of the 
property passing under the marital de- 
duction formula clause and the tax con- 
sequences upon beneficiaries of the estate 
obviously can be affected to a substantial 
degree by the election of the optional 
valuation date. 


(3) Expenses incurred and claimed in 
administering property subject to claims 
is a deduction to be taken into account 
before arriving at the adjusted gross 
estate, by which is measured the maxi- 
mum amount of the marital deduction. 
Since an executor has the election of 
treating certain administration expenses 
as income tax deductions, upon com- 
pliance with the provisions of the Code, 
the adjusted gross estate may be affected 
by whether such administration ex- 
penses are claimed as deductions on the 
Federal estate tax return or as income 
tax deductions. The manner in which this 
election is exercised may likewise affect 
the amount received by the surviving 
spouse under the formula clause with 
attendant death tax consequences. This 
same election may also affect the amount 
of net income after taxes distributable 
to the surviving spouse and other bene- 
ficiaries. 


(4) Frequently an executor is con- 
fronted with the problem of excluding 
from the adjusted gross estate property 
not passing under the will. There may be 
questions of whether it can be shown 
that inter vivos transfers were not made 
in contemplation of death, whether life 
insurance proceeds are properly includ- 
ible, or the extent of the contribution of 
the surviving joint tenant to property 
owned in joint tenancy. Initially the 
executor must determine how such items 
will be reported on the Federal estate tax 


return. Frequently the executor will be 
called upon to exercise a discretion in 
determining the extent of his efforts to 
exclude such items, against a contrary 
position taken by the Revenue Agent. 
This may involve the question of pay- 
ment and filing a claim for refund, or 
it may involve resistance in the Tax 
Court to a claimed deficiency in estate 
tax. Since the adjusted gross estate will 
be affected by the final determination of 
these items, so the amount passing to the 
surviving spouse under the formula 
clause will be affected, as well as the 
allocation or apportionment of the tax 
burden. 


The way in which the burden of the 
Federal estate tax will be affected by 
the various matters observed will neces- 
sarily depend upon the manner in which 
such tax is allocated or apportioned. 
Where the total tax is to be paid from 
the residuary estate, obviously the more 
the surviving spouse receives under the 
marital bequest formula free from any 
tax burden the greater the benefit to the 
surviving spouse at the expense of other 
beneficiaries. Under apportionment acts 
in some states a part of the Federal 
estate tax may be apportioned to the 
surviving spduse. Under other appor- 
tionment acts there is specific provision 
requiring that allowance be made for 
any exemptions, including the marital de- 
duction, in apportioning the tax, so that 
the burden of the tax falls upon those 
beneficiaries who receive property which 
contributed to the tax. It is within the 
province of the testator to make any di- 
rection he wishes with respect to the 
allocation of the Federal estate tax, but 
the difficulty is that it is a rare testator 
indeed who can accurately anticipate the 
value of his adjusted gross estate. 


The fact that the Federal estate tax 
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payable out of the property interest con- 
stituting the marital deduction must be 
deducted in determining the net value 
of the allowable marital deduction in- 
volves the necessary consequence that 
even though no part of the Federal estate 
tax may be allocated or apportioned 
against the surviving spouse herself, the 
amount of that tax is a material item in 
determining the amount of the marital 
deduction. 


State death taxes may also be involved 
in various ways. The amount of such 
taxes payable out of property included 
in the marital deduction must be de- 
ducted in determining the amount of the 
marital deduction. Further, the amount 
of state inheritance taxes which may 
have to be paid will have a direct bearing 
upon the extent of the credit allowable 
for state death taxes. And the amount 
of such inheritance taxes will also have 
a bearing upon the extent to which, if 
any, the estate is liable for state estate 
taxes. The various discretions and elec- 
tions exercisable by the executor may, 
therefore, very well have a bearing upon 
the amount of credit allowable for state 
death taxes, and at least so far as state 
estate taxes are concerned there may 
exist the same questions with respect to 
allocation and apportionment thereof 
among the different beneficiaries as 
exists with respect to the allocation or 
apportionment of the Federal estate tax. 
Further, in considering problems of al- 
location and apportionment among the 
beneficiaries of the estate, unless spe- 
cifically eliminated by direction of the 
will or provisions of state statutes, there 
may be allocations or apportionments be- 
tweeen income beneficiaries and _ re- 
maindermen, the extent of which will be 
determined by the discretions and elec- 
tions referred to above which are exer- 
cisable by the executor. 


2. Burden of Income Taxes 


The various discretions and elections 
available to an executor may have sub- 
stantial income tax consequences, many 
of which are of particular significance 
under the formula type of marital de- 
duction bequest. 


Just as an election to claim administra- 
tion expenses as an income tax deduction 
of the estate may enhance the burden of 
estate taxes so it will reduce the burden 
of income taxes. The extent to which the 
surviving spouse may benefit from such 
income tax saving will depend upon the 
extent of such spouse’s interest in the 
net income of the estate. And if that net 
income is distributable net income, the 
income tax bracket of the respective re- 
cipients of distributable net income will 
have considerable bearing upon the real 
effect of claiming the income tax deduc- 
tion. 


The selection of the optional valuation 
date for estate tax purposes will also 
affect the basis upon which distributed 
assets, including those distributed to the 
surviving spouse, will be held, and will 
have a bearing upon the extent of capital 
gains or losses upon future sale. 


If under the particular type of marital 
deduction bequest the executor has dis- 
cretion to distribute property in’ kind in 
satisfaction of the marital bequest, ex- 
tensive consequences may follow in the 
area of the future income tax burden of 
the surviving spouse as well as of other 
beneficiaries. Aside from the question of 
the basis of the property distributed, the 
nature of the property has significance. 
Distribution of improved real estate upon 
which a tenant under a long-term lease 
has made the improvements might result 
in a situation where the recipient of the 
improved real estate was unable to take 
depreciation or amortize the lease. Dis- 
tribution of municipal bonds could result 
in receipt of tax-exempt income. In some 
situations the distribution of stocks from 
which the recipient would be entitled to 
have a dividends received credit would 
be a significant item in connection with 
the state income tax liability of the bene- 
ficiaries. 


Under the pecuniary formula type of 
clause, sometimes known as the “dollar 
legacy type of bequest,” unless the 
amount of the marital deduction is 
measured by valuation at Federal estate 
tax values, a distribution in kind of 
assets which have appreciated in value 
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will result in taxable gain to the estate, 
as distinguished from the effect of g 
distribution of the identical assets under 
a fractional-share-of-the-residue type of 
clause.23 This is true whether the dis. 
tribution is directly to the surviving 
spouse or to a trustee under a marital 
deduction trust for the benefit of the sur. 
viving spouse. Conversely, losses on ae. 
count of depreciation in the value of 
assets may thus be realized by an estate, 
which losses may be offset against gains, 


Among the discretions frequently as. 


sumed to be available to an executor js | 


that of making partial distributions. Un. 
less distribution pursuant to a formula 
type of clause is made all at once, or at 
least in not more than three installments, 
it would seem that the distribution was 
of distributable net income, with the re. 
sulting tax consequence of possible in. 
come tax liability upon the recipient. 
This observation seems to apply even in 
the case of distribution to a trustee.?4 


C. Treatment of Income Tax — Alloca- 
tions and Adjustments 


Executors are free to withhold or pay 
out income as may be to the income tax 
advantage of the estate and the bene- 
ficiaries.25 The amount to be distributed 
by the estate to the beneficiaries in the 
taxable year therefore depends upon an 
analysis of the tax brackets of the bene- 
ficiaries and of the estate, considering 
also the type of income of each and the 
income tax deductions of each. 


Generally speaking and in the absence 
of a will provision requiring current dis- 
tribution, there is no mandatory current 
distribution in the case of an estate and 
it is proper to say that the extent of the 
deduction by the estate and the taxation 
of income to the beneficiary will be the 
income “which is properly paid or 
credited to beneficiaries during the tax- 
able year.” 


To establish the maximum amount 
which can be deducted by the estate and 
taxed to the beneficiaries and to enable 
amounts distributed to retain their char- 
acter as gross income, tax-exempt in- 
come, capital gain, etc., a new standard 
known as “distributable net income” has 
been introduced. This term is defined 
in Section 643(a) as the taxable in- 
come of the estate or trust with certain 
modifications. 


In order to compute the taxable in- 
come of an estate or trust certain adjust- 
ments must be made. Thus an estate oF 
trust is allowed the credit for partially 
tax-exempt interest only to the extent 
that the credit does not relate to interes 
properly allocable to beneficiaries.26 The 


Rev. Rul. 56-270. 


Stevens, Troublesome 
Taxes, 809, 817, (1956). 


*ILR.C. (1954), Secs. 665-668. 
*8T.R.C. (1954), Sec. 642(a) (1). 
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credit for foreign taxes is similarly 
limited.27 Likewise the dividends re- 
ceived credit is allowed to the estate or 
trust only for so much of the dividends 
as are not properly allocable to bene- 
fciaries.28 The time of receipt of divi- 
dends allocable to beneficiaries is deem- 
ed to be the dates on which the dividends 
were received by the estate or trust. 


An estate is allowed an unlimited de- 
duction for contributions paid or per- 
manently set aside out of its gross in- 
come for charitable or similar purposes, 
where made pursuant to the terms of the 
governing instrument;29 but the deduc- 
tion is limited to contributions of income 
that enter into the gross income of the 
estate or trust. 


The deduction for depreciation and de- 
pletion is, as under the 1939 Code, 
allowed only to the extent not allowed to 
the beneficiaries.39 Amounts allowable as 
deductions for estate tax purposes under 
Sections 2053 or 2054 are not allowed as 
a deduction in computing the taxable in- 
come of the decedent’s estate unless 
waived as estate tax deductions.®1 


In order to determine the distributable 
net income of an estate or trust other 
adjustments must be made. Certain types 
of income that are nontaxable to the 
estate or trust but available for distribu- 
tion to beneficiaries must be included in 
taxable income. These include: (1) tax- 
exempt interest on governmental obliga- 
tions specified in Section 103 reduced 
by any nondeductible disbursements al- 
locable to such interest; (2) in the case 
of a foreign trust, income from sources 
without the United States with the same 
reduction; and (3) dividends excluded 
from gross income under Section 116.3" 


Capital gains are excluded from dis- 
tributable net income to the extent that 
such gains are allocated to corpus and 
are not paid, credited or required to be 
distributed to beneficiaries or to a 
charity or similar organization. This 
provision taxes capital gains to the 
estate unless paid or set aside to a bene- 
ficiary or for a charitable or similar pur- 
pose. Capital losses are excluded except 
to the extent that distributed or dis- 


tributable capital gains are reduced 
thereby.33 


Subpart C34 contains the rules for 
estates and for trusts accumulating in- 
come or distributing corpus. The first 
determination is the deduction that may 
be taken by the estate or trust on ac- 
count of distributions to beneficiaries. 
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This deduction consists of the sum of 
(1) the amount of income for the year 
required to be distributed currently and 
(2) any other amounts that are properly 
paid, credited or required to be dis- 
tributed for the year. As mentioned 
earlier, the deduction for an estate will 
usually be the amount actually “paid or 
credited” to the beneficiary. The deduc- 
tion cannot exceed distributable net in- 
come. Thus where the entire net income 
of an estate is paid over to a single bene- 
ficiary, the estate deducts and the bene- 
ficiary reports the total distributable net 
income less the amount of tax-exempt in- 
terest and excluded dividends.*5 


Where only part of the distributable 
net income of the estate is to be dis- 
bursed to a single beneficiary, it is neces- 
sary to allocate taxable and exempt 
income and any included capital gain be- 
tween the estate and the beneficiary. 
Code Sections 661(b) and 662(b) pro- 
vide that the amount distributed shall be 
treated as consisting of the same pro- 
portion of each class of income as the 
total of that class bears to the total 
distributable net income, in the absence 
of a provision regarding such allocation 
in the will or trust instrument. In ap- 
plying the foregoing rule the items of 
deductions, including the charitable de- 
duction, entering into distributable net 
income shall be allocated among the 
various types of income in accordance 
with the Regulations.36 


Where there are distributions to mul- 
tiple beneficiaries, each beneficiary will 
be considered to have received a pro rata 
portion of each type of income, unless the 
testator’s will provides for a_ specific 
allocation.3? These distribution rules can, 
as indicated, be changed by an appro- 
priate provision in the will, such as a 
direction that tax-exempt income shall 
be distributed to a certain beneficiary in 
a high individual income tax bracket or 
that certain classes of taxable income 
be distributed to charities. 


37.R.C. (1954), Secs. 661f(a) and 662(a). 
Regulations, Secs. 1.661(b) and 1.662(b). 
SI.R.C. (1954), Sec. 662(b). 


Where the beneficiaries receive in- 
come in excess of distributable net in- 
come, each reports only a portion of the 
amount received. This portion consists of 
the ratio which the amount paid to him 
bears to the total amount. less income 
currently distributable, paid to all bene- 
ficiaries.38 


Under Section 663(a) any amount 
which, under the governing instrument, 
is properly paid or credited as a gift or 
bequest of a specific sum of money or of 
specific property and which is paid or 
credited all at once or in not more than 
three installments is excluded from 
estate distributions that are deductible 
by the estate or taxable to the bene- 
ficiary. 


Where the will of a testator contains 
a marital deduction formula clause, the 
surviving spouse’s share of the estate is 
not capable of exact determination until 
the Federal estate tax proceedings are 
completed. However, the surviving spouse 
is entitled to the income attributable to 
her share from the date of the testator’s 
death. The executor may decide to with- 
hold distribution of any portion of her 
share of the income until all phases of 
the estate administration are over. Such 
a decision would depend upon the income 
tax bracket of the estate, the individual 
income tax bracket of the surviving 
spouse and other factors. If the income 
attributable to the share of the surviv- 
ing spouse is accumulated, the estate will 
include all items of taxable income in its 
gross income, take its deductions and pay 
income tax on the net taxable income. 
Having been taxed to the estate, such 
income is tax-free when it is subsequent- 
ly distributed to the spouse. This will 
obviously be advantageous to a surviving 
spouse who is already in a high indi- 
vidual income tax bracket and _ sub- 
stantial tax savings can be accomplished 
through prolonging the administration 
of the estate. 


As a general rule, the administration 
of an estate does not end until the 


*T.R.C. (1954), Sec. 662(a) (2). 
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Federal and state estate tax audits have 
been closed, the debts, expenses and be- 
quests have been paid and the accounting 
of the executor has been approved by the 
court. Where all or any portion of the 
income allocable to the bequest to the 
surviving spouse is accumulated in the 
estate and reported as taxable income by 
the estate, the estate has paid income 
taxes on income that is to be distributed 
to the spouse at a later date. This will 
occur to some extent in practically all 
estates where the gift to the spouse is 
under a formula since the amount of the 
gift cannot be determined until the 
Federal estate tax return is closed. So 
that the widow will pay her correct share 
of the tax burden, it is proper to charge 
her share of the income with a pro rated 
portion of the income taxes paid by the 
estate. Since presumably there is a 
spread between the income tax bracket of 
the estate and that of the surviving 
spouse under these circumstances, the 
spouse has received a tax advantage by 
virtue of the income accumulation. 


In any estate where the surviving 
spouse has little or no income from other 
sources, it is usually necessary for the 
- executor to distribute to her a portion 
of the estate income. Where partial dis- 
tributions are thus made to the spouse 
during the period of administration, the 
estate will deduct and the surviving 
spouse will report the income actually 
“paid or credited” to her during the tax- 
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able year in accordance with the rules 
previously discussed. 


Where the gift to the surviving spouse 
is a pecuniary legacy in trust or a por- 
tion of the residuary estate in trust, 
consideration should be given to setting 
up the trust, at least in part, early in the 
administration of the estate. Where the 
estate income is large, payment of a por- 
tion of the income to the trust will shift 
the tax on such income to the surviving 
spouse to the extent that the trust makes 
distribution to her. This could be ad- 
vantageous where the spouse was in 
need of the income and was in a lower 
tax bracket than the estate. The ad- 
vantages of setting up additional tax- 
payers in the form of trusts at an early 
date are, of course, more apparent where 
the will also provides trusts for minor 
children.39 


D. Treatment of Estate Tax 


The Federal estate tax in most in- 
stances is a tax on the whole estate and 
not a tax on the distributive shares, ex- 
cept where there is a state statute to 
the contrary. However, Sections 2206 
and 2207 of the 1954 Code carry for- 
ward the provisions that life insurance 
and property transferred by the exercise 
of a power of appointment shall bear 
their pro rata portion of the Federal 
estate tax unless the decedent directs 
otherwise in his will. 


It has been held in a large number of 
cases that, in the absence of statute or 
testamentary provision, the burden of 
the tax falls on the residue without any 
right of apportionment.4° To alleviate 
possible hardship, a number of states 
have provided that each distributive 
share of the estate shall bear its pro- 
portionate part of the Federal estate 
tax and the state estate tax if any. Some 
states provide only for apportionment 
of the Federal estate tax.4! 


Where a state apportionment statute 
is in effect, the testator can direct 
against apportionment by the terms of 
his will, but care must be exercised to 
specifically provide, if such a result is 
desired, that all estate, inheritance, 
transfer and succession taxes imposed 
upon property passing under the will 
and property passing outside of the will 
shall be paid out of the general estate. 
If the clause in the will does not spe- 
cifically provide that its terms shall 
apply to the entire taxable estate, the 
courts are likely to construe it as limited 
in application to property actually pass- 


Stern, The Income Tax Problems of Estates, 
Proceedings, N. Y. U. 13th Annual Institute on 
Federal Taxation pp. 157-158 (1955). 


4°McCarthy, Apportionment of Estate and In- 
heritance Taxes, Proceedings, N. Y. U. 9th An- 
nual Institute on Federal Taxation, p. 58, and 
cases cited therein, (1951). 


“'Tennessee, California and Maryland. 


“Carpenter et al. v. Carpenter, (Mo. 
C. C. H. Inheritance Tax Rep. Par. 18,179. 


1954), 


ing under the will.42 A clause similar to 

the following is suggested to place the 
entire burden of estate and inheritance 
taxes on the residuary estate in al] | 
states, whether an apportionment statute | 
is operative or not: 


“My executors shall pay out of my genera] 
estate, as if they were my debts, all estate 
and inheritance taxes by whatever name 
called (including interest and penalties, if 


any) that may become payable because of | 


my death in respect of all property com. 

prising my gross estate for death tax pur. 

poses whether or not such property passes 

under this Will.”4 

A clear direction against apportion- 
ment of the estate tax becomes essential 
in situations where it is desirable to give 
to the surviving spouse an amount equal 
to the maximum marital deduction. This 
is due to the provisions of Section 2056 
(b) (4) stating that the marital deduc- 
tion shall be reduced by the amount of 
any death taxes applicable to it. 


In achieving the maximum marital de- 
duction, it has been found by a large 
number of draftsmen that a formula 
clause is the answer. Where the gift to 
the surviving spouse is to take the form 
of an outright bequest, legal life estate 
or pecuniary legacy in trust, a clause 
similar to the following is employed: 


“An amount equal to the maximum estate 
tax marital deduction (allowable in de- 
termining the Federal estate tax on my 
gross estate) diminished by the value for 
Federal estate tax purposes of all other 
items in my said gross estate which 
qualify for said deduction and which pass 
or have passed to my wife under other pro- 
visions of this will or. otherwise. In making 
the computations necessary to determine 
the amount of this gift, the final determina- 
tion in the Federal estate tax proceedings 
shall control.”44 


Under such a formula clause and 
where the will provides for the payment 
of death taxes out of the residue, the 
share of the surviving spouse will pass 
to her undiluted by any portion of the 
death taxes payable by the estate. 


Where any portion of the Federal 
estate tax is payable from property 
passing to the surviving spouse, the 
Federal estate tax cannot be computed 
without knowing the amount of the 
marital deduction, and the amount of 
the marital deduction cannot be ascer- 
tained without knowing the amount of 
the Federal estate tax.45 Obviously this 
mathematical problem contains two un- 
known and mutually dependent sums 
and can only be solved by an algebraic 
formula or by lengthy trial and error 
computations. Aside from the mathe- 
matical complexities involved in com- 
puting the Federal estate tax, the 


48Trachtman, Estate Planning, p. 52, (1951 
Edition), published by Practising Law Institute. 


“Casner, Estate Planning, (2d Edition 1956), 
p. 641. 


*Trachtman, op. cit., p. 53. 
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amount of the marital deduction has 
been reduced which in turn increases 
the Federal estate tax payable. These 
problems can be avoided where the will 
directs that the share of the surviving 
spouse shall pass free of death taxes. 


Where the surviving spouse is simply 
given a portion of the residuary estate 
and the will provides for payment of all 
death taxes out of the residuary estate, 
then even in the states having appor- 
tioment statutes, the Federal and state 
death taxes will have to be paid from 
the residuary estate and again the com- 
putation of mutually dependent sums 
will be necessary.46 To avoid this prob- 
lem and the consequent reduction of 
the marital deduction, it is desirable to 
provide that the residue from which the 
marital share is given is the residue be- 
fore payment of estate and inheritance 
taxes. An additional provision that such 
taxes are to be paid from the nonquali- 
fying share of the residue should also be 
included. 


E. Problems in Redemption of Cor- 
porate Stock Under Section 303 


Section 303 of the Internal Revenue 
Code of 1954 permits a disproportionate 
redemption of certain corporate stock in 
order to pay death taxes, without classi- 
fying such a redemption as a dividend. 
Because of the requirement that such 
stock must equal at least 35% of the de- 
cedent’s gross estate or 50% of the 
decedent’s taxable estate, this section 
normally has application to a decedent 
who held a majority interest in a closely 
held corporation. The maximum use of 
the marital deduction is of assistance in 
meeting the “50 per cent of the taxable 
estate’’ test. 


The testator whose principal asset is 
stock in a closely held corporation may 
feel confident that his estate will have 
sufficient liquidity due to the redemption 
provisions of Section 303, but an in- 
discriminate use of the popular marital 
deduction formula language, i.e., “one- 
half of my adjusted gross estate as 
finally determined for Federal estate tax 
purposes,” in bequeathing property to 
his surviving spouse may lead to severe 
complications. 


In many cases, the testator will wish 
to have his stock interest in the closely 
held corporation pass to his widow, at 
least for her life. If such life interest is 
coupled with a power of appointment, a 
bequest of such stock will qualify for 
the marital deduction. In order to fulfill 
the testator’s wishes, the draftsman 
normally would plan to provide specifi- 
caliy that the bequest of the maximum 
marital deduction to the surviving 
Spouse include the stock of the corpora- 
tion. However, if the draftsman also 
uses the customary “taxes out of resi- 





“Trachtman, op. cit., p. 54. 
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due” provision, the executor may be 
confronted with an impossible task of 
marshaling sufficient liquid assets to 
provide for the payment of death taxes 
since such taxes cannot be paid out of 
the specific bequest to the spouse. 


An equally serious problem may con- 
front the draftsman if he decides not 
to specifically refer to the stock in the 
formula marital deduction bequest and 
if that formula is worded so as to create 
a pecuniary obligation. Cf. Rev. Rul. 
55-117. Under Revenue Ruling 56-270, 
the payment by the executor of a pe- 
cuniary bequest sufficient to utilize the 
maximum marital deduction would prob- 
ably result in the inapplicability of the 
favorable provisions of Section 303 
upon a subsequent redemption of the 
stock by the surviving spouse. That rul- 
ing provides that gain will be recog- 
nized by the estate to the extent that 
the fair market value of the stock on 
the date of distribution in satisfaction 
of the bequest exceeded the basis which 
it had acquired in the hands of the 
estate. Since there is recognition of 
gain, the surviving spouse will take over 
the stock at a new basis, thus disquali- 
fying herself from the use of Section 
303 (See Subsection 303(c)). 


The only safe thing to do would be 
to have the executor redeem the stock 
prior to satisfying the spouse’s specific 
bequest, but this might be contrary to 
the testator’s intentions in some situa- 
tions. In addition to this rather technical 
basis problem, if no mention of the 
closely held stock is made in the specific 
bequest of the maximum marital deduc- 
tion, local law may require the executor 
to distribute the stock one-half to the 
surviving spouse and one-half to the 
residuary legatees. This could easily re- 
sult in unsatisfactory intracorporate 
strife. 


As a partial solution to these prob- 
lems, it might be advisable at least to 
consider a bequest to the surviving 
spouse out of the residue of the estate 
of her maximum marital deduction and 
specifically include in her share such 
stock of the closely held corporation as 
is not redeemed under Section 303. This 
would give the spouse the option to 
continue holding the stock without im- 
pairing her right to a favorable redemp- 
tion of the stock within the percentage 
and time limitations of Section 303. 


F. Problems Involving Real Estate Sub- 
ject to Marital Deduction Formula 


1. Unwieldy Fractional Interests — Title 
Complications 


In a majority of cases where the 
testator owns the family residence in 
his own name, it is his wish that his wife 
and family continue to live there. There- 
fore, the draftsman often provides that 
the surviving spouse is specifically de- 


vised and bequeathed property “equiva- 
lent in value to one-half of my adjusted 
gross estate as finally determined for 
Federal estate tax purposes including 
real property and improvements thereon 
situated at _______. ” (or, “including 
such real property and improvements 
thereon as may be occupied by me as 
my principal residence at the time of 
my death.’’) 


Unless the draftsman has carefully 
calculated the tax effect of these words, 
the widow may find herself in a tempor- 
arily, if not permanently, difficult posi- 
tion. In appraising the property for 
estate tax purposes, it is usually advis- 
able to have a high value placed on 
the property since a subsequent sale by 
the devisees will result in the realization 
of a smaller gain. This is especially true 
in small estates where the estate tax 
bracket is less than the devisees’ income 
tax brackets applicable to the capital 
gains. The surviving spouse who is en- 
titled to receive only the maximum 
marital deduction may, therefore, in an 
estate consisting of an overappraised 
$80,000 residence and $80,000 worth of 
securities, find herself receiving from 
the estate only the family residence. 
Naturally, unless she has funds of her 
own, it is impossible for the spouse to 
continue to live in the residence, and 
often times she would not want to live 
there even if she could afford to do so. 
Deprived of any source of income until 
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the residence can be disposed of, the 
spouse finds herself a victim of circum- 
stances which she cannot control. Often 
the residence must be disposed of at a 
price far less than its true market value. 


A more difficult situation arises where 
the same language is used but the ap- 
praised value of the family residence 
exceeds the value of the surviving 
spouse’s “maximum marital deduction.” 
If the residuary estate is to pass to 
others, the spouse will then find herself 
at the mercy of the residuary legatees. 
Under some local laws, the spouse and 
remaindermen would own the property 
as joint tenants and, accordingly, due to 
the terminable interest rule, the devise 
of the family residence would probably 
not even qualify for the maximum 
marital deduction. But even in states 
where the spouse and residuary legatees 
would own the property as tenants in 
common, the residuary legatees would 
be necessary parties to any conveyanc- 
ing unless, of course, the surviving 
spouse undertook to have the property 
partitioned prior to disposing of it. 


2. Who Receives Rental Income 


Although conveyancing is difficult 
under such circumstances, administering 
the property becomes even more com- 
plex. With unwieldy fractional interests 
involved, the allocation of rent, depre- 
ciation and other miscellaneous income 
and expense charges on the property 
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may present expensive accounting prob- 
lems. 


Furthermore, the problem of rent can 
be an additional thorn in the side of the 
surviving spouse. If she intends to re- 
main on the property and has sufficient 
income from other sources to furnish 
her ordinary living expenses, she never- 
theless may be required by the other 
owners of the property to pay them a 
rent proportionate to their interests 
which she cannot afford to pay. 


Worst of all is the residuary legatee- 
tenant in common who, when the prop- 
erty is to be sold, holds out for a higher 
price than the fair market value of the 
property. He can effectively bar the sale 
of the property by the surviving spouse 
unless and until there can be some 
amicable settlement, which settlement 
deprives the spouse of her just proceeds 
from the sale of the residence. 


To eliminate the foregoing problems, 
some draftsmen have come to the con- 
clusion that residential property and, 
indeed, other real property, should, 
wherever possible, be devised to a trust. 
With legal title in the trustee, convey- 
ancing problems are minimized. The 
trust provisions can be so worded that 
the trust will qualify for the marital de- 
duction and within that framework the 
widow can be given the right to live on 
the property, so long as it remains an 
asset of the trust or for the rest of her 
life. If the only asset of the trust is 
residential property, the trust can pro- 
vide that the widow is to receive all of 
the trust income for the rest of her life, 
thus obviating the need for any possible 
payments of rent. At her death, the 
trust can also provide that one-half or 
all of the property is subject to a power 
of appointment, depending on how the 
marital deduction provisions are worded. 


II. DISTRIBUTION PROBLEMS 


A. Valuation Problems 


The ordinary rule as to valuation of 
assets distributed in kind is that they 
are valued for purposes of distribution 
on the date of distribution.47 However, 
the rule became established that the 
distribution of securities or other assets 
in satisfaction of a pecuniary legacy is 
a taxable transaction involving gain or 
loss. This is the so-called Suisman rule.48 


It was suggested that perhaps the 
Suisman rule should not apply to the 
pecuniary bequest type of marital de- 
duction on the theory that it was not 
really pecuniary.49 However, in 1956 
this question seems to have been settled 


47Boston Safe Deposit & Trust Co. v. Reed, 229 
Mass. 267; 118 N. E. 333. 


48Suisman v. Eaton, 15 F. Supp. 113; affd. 83 
F. 2 1019 (CA2); Kenan v. Commissioner, 114 F. 
2 217 (CA2); Commissioner v. Brinckerhoff, 168 
F. 2 486 (CA2). 


48Smith, Marital Deduction in Estate Planning, 
32 Taxes 15, 18 (1954). 


by Revenue Ruling 56-270, holding that 
a bequest. in an amount sufficient to 
utilize the maximum marital deduction 
was a bequest of a definite fixed dollar 
amount and capital gain was realized by 
the estate to the extent that the value 
on the date of distribution exceeded the 
estate tax valuation, citing the Suisman 
and Kenan cases. This difficulty may be 
minimized by the selection of assets of 
stable value for transfer to the widow’s 
share; but certainly in every case some 
variation is to be expected between the 
estate tax value and the value at dis- 
tribution unless distribution is made 
within the first year after the death of 
the decedent and the optional valuation 
date is selected.5° 


In this connection attention is called 
to Code Section 267, disallowing losses 
in transactions between related persons. 
Subparagraph (c) attributes to the 
beneficiaries of an estate stock owned 
by the estate but only for the purpose 
of applying sub-section (b) defining the 
relationships of persons as to whose 
transactions the loss is disallowed. This 
list does not include transactions be- 
tween estates and beneficiaries. On 
principle, such losses should not be dis- 
allowed because they are not of a purely 
voluntary nature, the kind at which 
this section is aimed.5! 


In order to avoid these income tax 
problems, draftsmen of wills containing 
the pecuniary formula began to provide 
that in making distributions in kind the 
executor should distribute the property 
at the estate tax valuation. This did not, 
however, avoid all income tax problems. 
Most distributions are usually made be- 
fore final determination of the estate 
tax valuations. Any distribution before 
then might subject the estate to gain or 
loss on the transaction, depending upon 
whether the price at which the property 
was transferred proved to be the estate 
tax valuation finally determined. As a 
practical matter also it makes distribu- 
tions prior to one year after the death 
of the decedent troublesome because at 
the time of transfer it is not known 
whether the optional valuation date will 
be elected; if the property is transferred 
at the value on the date of death, that 
valuation usually would be the wrong 
value if the optional valuation is se 
lected, since Section 2032 requires the 
value at date of distribution to be taken. 
Also the terms of the will which requires 
the estate tax valuation to be used will 
be violated. 


Giving the executor direction to dis- 
tribute at the estate tax valuation is 
frequently adopted so as to give more 
opportunity for post mortem estate 
planning; if the values at distribution 


50. R.C. 1954, Sec. 2032(a) (1). 


5lPrice, Post Mortem Estate Planning, Pre 
ceedings N. Y. U. 15th Annual Institute on Fed: 
eral Taxation, 1029, 1048 (1957). 
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sre substantially different from the 
estate tax values or if some assets have 
decreased in value while others have in- 


Fcreased, or if there is a wide variation 


between the amount of increase or de- 


crease in different classes of assets, the 


executor’s discretion may be a very im- 
portant power. The executor can decide 
at the date of distribution whether to 
distribute the appreciated property to 
the marital trust and the depreciated 
property to the other interests or vice 
yersa, or whether to distribute the ap- 
preciated and depreciated assets pro- 
portionately, bearing in mind that the 
marital trust, if not consumed during 
the widow’s life, will be subject to tax 
at the widow’s death and will receive 
no credit as property previously taxed 
if she dies within ten years. Thus there 
may be a real tax advantage in favor- 
ing the non-marital share. 


For a discussion of these questions 
of post mortem estate planning, see also 
the articles listed in footnote 52. 


The possibilities of post mortem 
estate planning may impose great re- 
sponsibilities upon the executor since 
there will usually be a conflict of inter- 
est between the widow and the other 
beneficiaries, usually the children, which 
is considerably aggravated if one or 
more of the sons is executor or co- 
executor and personally interested in 
his decisions. A few illustrations will 
demonstrate these problems. 


Suppose some of the property has 
enhanced in value since the tax date and 
other property has not. It is necessary 
for the executors to sell some of the 
property to pay the estate tax; the 
marital bequest is under the pecuniary 
formula and the tax values are to be 
used as a basis of distribution. Shall the 
executor sell the enhanced securities and 
thus obtain the cash necessary to pay 
the taxes by the sale of a minimum 
amount, or shall he sell those that have 
not advanced or perhaps declined in 
value? In the latter case he will have 
the appreciated assets to distribute to 
the widow and she will thereby benefit. 


Assume that a substantial part of the 
estate consists of the stock of a family 
corporation in which the son is also 
interested and this stock enhances ma- 
terially in value after the tax date 
largely as a result of the son’s manage- 
ment, but it is not specifically be- 
queathed to the son. The son is executor 


and his step-mother is the widow. Per- 

hap: she is interested not only in obtain- 

ing her distribution in enhanced assets 

mi ox, Types of Marital Deduction Formula 
Qi 


es, Proceedings N. Y. U. 15th Annual Insti- 
tute on Federal Taxation, 909, 932 (1957); Smith, 


Ma al Deduction in Estate Planning, 32 Taxes 
15, 17 (1954); Lovell, Administering the Marital 
Decuiction, 92 Trusts AND ESTATES, 812, 813 


(1953), Smith, Furman, How to Provide for 
‘ges in Marital Deduction Values Between 
' Date and Final Distribution, 90 TRUSTS AND 
Es: Tes, 16 (1951). 
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but also in obtaining an interest in, if 
not control of, the family business; per- 
haps she has a son by the testator who is 
coming along whose future she would 
like thereby to assure. What should the 
executor do? For further discussion of 
the problems of conflicting interests see 
footnote 53. 


Where there are substantial changes 
between the tax date values and dis- 
tribution date values and the executor 
is authorized to distribute on the basis 
of the tax date values, he has power 
to vary the value of the widow’s marital 
share as actually received by her. Take 
an example where a $50,000 marital be- 
quest is reduced to $25,000 in value at 
the time of distribution. It might be 
argued that only the lower amount 
passes from the husband to the widow 
and that the rest of the original marital 
deduction passes to the _ residuary 
legatees by reason of the executor’s 
power to distribute to them the appre- 
ciated assets. If the marital deduction is 
by way of a qualified trust with a power 
in the widow to appoint the principal, it 
might be questioned whether the execu- 
tor has been given power to appoint 
some part of the dollar bequest. The 
regulations require that none of the 
widow’s interest in the trust may be 
subject to a power in any other person 
to appoint any part thereof.54 Putting 
it differently, would it affect the marital 
deduction if all the enhancement went 
to the residue?55 


The other marital deduction formula 
giving a percentage of the residue to 
the widow avoids many of these prob- 
lems. It means that the widow will share 
proportionately in the increases and de- 
creases in value of the assets. Thus 
many of the conflict of interest prob- 
lems referred to above are eliminated. 
Also, since her bequest will be a per- 
centage of the residue and not a dollar 
amount, no taxable gain or loss occurs 
to the estate by the transfer to her of 
assets in kind in satisfaction of the 
marital bequest.56 Thus no income tax 
problem will arise on the distributions 
to her. 


Even when the percentage of the 
residue formula is used and when value 


583Cox, Types of Marital Deduction Formula 
Clauses, Proceedings N. Y. U. 15th Annual Insti- 
tute on Federal Taxation 909, 942 (1957); Ed- 
monds, Administrative Problems under Marital 
Deduction Clauses, 89 TRUSTS AND ESTATES, 380. 
381 (1950); Smith, Furman, How to Provide for 
Changes in Marital Deduction Values, 90 Trusts 
AND ESTATES, 16 (1951); Kiley and Golden, The 
Residue Formula, 89 TRUSTS AND ESTATES, 744, 
746 (1950); and 90 TrusTS AND ESTATES, 824, 
868 (1951). 


54Regs. 105, Sec. 81.47a(c) (5); Proposed Regs. 
Sec. 20.2056(b) 5(a) (5). 


55Cox, Types of Marital Deduction Formula 
Clauses, Proceedings N. Y. U. 15th Annual Insti- 
tute on Federal Taxation, 909, 931 (1957); Ed- 
monds, Administrative Problems under Marital 
Deduction Clauses, 89 TRUSTS AND ESTATES, 380, 
381. 


56Rev. Rul. 55-117. 


at distribution is used under the pe- 
cuniary formula the executor must still 
select which assets to distribute to each 
of the different interests. Some of the 
assets may have enhanced in value and 
some declined since the tax date and 
thus may have lower or higher cost 
bases for income tax purposes; the ex- 
ecutor must make the allocations. 


The necessity of post mortem planning 
is not entirely eliminated either. The 
estate may contain diverse types of 
assets; for example, it is usually wise 
planning to assign depreciable assets to 
the marital share and also assets not 
likely to subsequently appreciate great- 
ly in value. 


Problems also will arise under either 
formula where, as is usually the case, 
partial distributions are made. Under 
either formula the total value of the 
marital deduction cannot be finally de- 
termined even after the valuation date 
has been selected, until the estate tax 
valuations have been finally determined 
either by audit or litigation. Care must 
be exercised not to distribute too much 
to the widow’s share. 


One way to be sure that the widow 
and the other beneficiaries receive their 
exact proportions is to divide each asset 
into the proper proportions and dis- 
tribute to the widow her exact propor- 
tion of each asset. If this is possible it 
will make no difference when the distri- 
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bution or distributions are made. It will 
not be possible if any part of the assets 
consists of non-qualifying assets, since 
some of the marital deduction would be 
lost. Another way is to wait until the 
estate tax value is finally determined 
and thus the share of the widow finally 
determined, and distribute the entire 
estate at that time, dividing the assets 
according to their then value. Neither 
of the last two mentioned methods is 
likely to be followed. 


If, as is usually done, partial distribu- 
tions are made during the administra- 
tion, and it is not possible or convenient 
to divide the assets specifically in kind 
in the required proportions, the difficulty 
can be minimized by making distribu- 
tions of assets having proportionate 
values to all the beneficiaries of the resi- 
due, including the widow, making the 
best guess possible as to what the 
widow’s percentage will finally be and 
making final adjustment between the 
widow and the other beneficiaries at the 
time of final distribution. 


If partial distributions are made to 
the widow alone other than her share 
of each asset distributed, and subse- 
. quent changes in value of the remaining 
assets occur, the ultimate adjustment in 
final distribution may result in the re- 
ceipt by the widow and by the other 
beneficiaries of a substantially different 
proportion of the specific assets because 
of changes in the value after partial 
distributions to the widow alone. 


So the executor, even under the per- 
centage of the residue formula has con- 
siderable discretion and power in any 
event and not all problems are solved by 
avoiding the pecuniary formula. 


A consideration of the foregoing 
problems of valuation points to the con- 
clusion that the pecuniary formula gives 
rise to more tax problems or problems 
of conflicting interest than the per- 
centage of the residue formula and, 
unless the testator desires the widow to 
be certain of the dollar amount without 
regard to subsequent enhancement or 
decline in value of his assets, and unless 
his family situation is likely to be har- 


monious after his death, he may well 
conclude that the percentage of the resi- 
due formula is safer. Indeed, further 
consideration of all the problems may 
lead the testator or his counsel to the 
conclusion not to use either of the 
formulae. 


B. Qualification of Spouse’s Award or 
Widow’s Allowance For Marital 
Deduction 


In most States provision has been 
made by statute for payment to the sur- 
viving spouse from the general estate 
of a decedent. Such benefits are gen- 
erally considered as providing for the 
needs of the family during the period 
of administration.57 


If such an award, sometimes called 
a “‘widow’s allowance,” could be granted 
as a part, or in lieu, of dower or curtesy 
there would be no problem about quali- 
fication for the marital deduction. The 
estate tax law has a clear and affirma- 
tive provision permitting it.58 However, 
normally this type of “support” allow- 
ance, to which either surviving spouse is 
entitled in many States, is entirely dis- 
tinct from any interest which he or 
she may inherit by way of intestacy or 
under a will, or to which the survivor 
may be entitled by way of dower, 
curtesy, statutory thirds or similar right. 


The nature of the award and how it 
is calculated, and whether it is auto- 
matic or only granted after the institu- 
tion of some kind of a proceeding, 
means that perhaps the qualification vel 
non for the marital deduction may well 
vary from State to State depeiiding upon 
the specific statutory provisions under 
which the spouse’s award is created. 


When the marital deduction was 
created by the Revenue Act of 1948, 
there was no problem in many States 
as to whether or not a spouse’s award 
would qualify. It was not necessary. 
Section 812(b)(5) of the 1939 Code 
provided that for tax purposes there 
were deductible from the value of the 
gross estate all amounts “reasonably re- 


5721 Am. Jur., p. 560. 
58..R.C. (1954), Sec. 2056(e) (3). 
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quired and actually expended for the 
support during the settlement of the 
estate of those dependent upon the de. 


cedent.”’ But it was soon found that this 


provision benefited inequitably estates 
in those States where generous allow- 
ances were made. An appealing widow 
and a sympathetic judge could considera- 
bly disturb the presumed equal impact 
of taxes on estates of equal size. 


To correct this situation a new see. 
tion was inserted in the Revenue Act of 
1950 to eliminate the spouse’s award, as 
such, as a deductible item from gross 
estate for federal estate taxes. But then 
the question was immediately raised as 
to whether or not it could still be de. 
ductible by qualifying for the marital 
deduction, which is described in the 
statute in general terms5® as “any in- 
terest in property which passes or has 
passed from the decedent to his surviv- 
ing spouse,” provided that it is not a 
terminable interest. 


It became apparent that the answer 
would thereafter depend upon how the 
two absolute conditions to the qualifica- 
tion for the marital deduction could be 
satisfied, namely, that the interest must 
not be a “terminable interest,” and it 
must be an interest “‘which passes or has 
passed from the decedent to his surviv- 
ing spouse.” The Congressional Com- 
mittees®® contemplated that at least 
some types of spouse’s awards would 
qualify for the marital deduction “sub- 
ject to the conditions and limitations of 
section 812(e)” (now Section 2056). 


Not necessarily a terminable interest. 


A 1953 Revenue Ruling explains that 
the nature and effect of spouse’s awards 
vary in different States. In some, any 
allowance to which the surviving spouse 
may be entitled will terminate in the 
event of the spouse’s death or remar- 
riage during the period of the settlement 
of the estate. In such a case the allow- 
ance amounts to no more than an arl- 
nuity payable out of the estate assets 
for a limited period, and therefore con- 
stitutes a “terminable interest.” In other 
States the spouse’s right becomes fixed 
and will survive death or remarriage. 
In such a case the spouse’s award could 
qualify, Rev. Rul. 83 stating:® 


“In order to qualify under this sub-para 
graph, any right of a widow to an allow: 
ance in her husband’s estate must be 4 
vested right of property which is no 
terminated by her death or other com 
tingency. * * * Whether any interest thus 
taken by a widow satisfies the statutory Ie 
quirements in this respect is to be d¢ 
termined in the light of the applicable 
provisions of the State statutes, as inter 


5°T.R.C. (1954), Sec. 2056(a) (Sec. 812(e) (1) 


(A) of the 1939 Code.) 

6°Report of House Committee on Ways and 
Means, C. B. 1950-2, p. 380 at page 478; Report 
of Senate Committee on Finance, C. B. 1950-4 
p. 483 at page 576. 


®1C.B. 1953-1, p. 395. 
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preted by the local courts. * * * (But it 
must) constitute a vested right of prop- 
erty such as will, in the event of her 
death as of any moment or time following 
the decedent’s death, survive as an asset of 
her estate.” 


The holding in Rev. Rul. 83 was re- 
affirmed in 1956 in Rev. Rul. 56-26.62 


Passing from decedent to 
spouse. 


surviving 


One of the first words on the subject 
of whether or not a spouse’s award 
should be considered as “passing from 
the decedent to the surviving spouse” 
was given in the Report of the Senate 
Committee on Finance at the time the 
Revenue Act of 1948 was being con- 
sidered : 2 


“An interest in property does not pass tu 
the surviving spouse from the decedent 
* * * by reason of a claim against the 
estate * * *, Neither the payments made in 
satisfaction of such a claim or debt nor the 
amounts expended in accordance with the 
local law for support of such surviving 
spouse during the settlement of the estate 
pass to such surviving spouse from the de- 
cedent within the meaning of section 
812(e) (3)” (now Section 2056(e) ). 


But, as explained above, at that time 
the spouse’s award was deductible from 
the gross estate. Since the Revenue Act 
of 1950 repealed that provision, the 
earlier language of the Committee Re- 
port seemed to have denied the validity 
of the above-mentioned Revenue Rulings 
relating to “terminable interests.” 


The problem was presented by Section 
2056(e) of the 1954 Code (Sec. 812(e) 
(3) of the 1939 Code), the one mentioned 
specifically in the foregoing Committe 
Report, which provides that for purposes 
of the marital deduction an interest in 
property shall be considered as passing 
from the decedent to any person only if 
it is bequeathed or devised to such per- 
son by the decedent or if it is inherited 
by such person from the decedent. It 
is true that there are five other speci- 
fied tests which would permit an inter- 
est to be considered as “passing from the 
decedent to his surviving spouse” but 
they are all irrelevant to this discus- 
sion. The closest one, which permits qual- 
ification if the interest is a dower or cur- 
tesy interest (or statutory interest in lieu 
thereof), is eliminated from consideration 
here since the spouse’s award discussed 
in this paper is by definition an award 
made in addition to dower or curtesy. 


However, as in the case of the “ter- 
minable interest” problem, the Commis- 
Sioner has again taken a position in 
writing which acknowledges the possi- 
bility that at least some types of spouse’s 
awards can be considered as “passing” 
anc therefore qualifying for the marital 
deduction. In the Proposed Estate Tax 


"C.B. 1956-1, p. 447. 
“C.B. 1948-1, p. 331 at page 333. 
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Regulations which were issued on Octo- 
ber 16, 1956, it is stated: 


“An allowance or award paid to a surviv- 
ing spouse pursuant to local law for her 
support during the administration of the 
decedent’s estate constitutes a property in- 
terest passing from the decedent to his 
surviving spouse if the executor or adminis- 
trator of the surviving spouse’s estate could 
under local law have caused the allowance 
or award to be paid to her estate in the 
event of her death immediately after the 
decedent’s death.” 


Without taking a position until faced 
with each specific situation the Commis- 
sioner seems to be saying that there 
might well be a little different treatment 
for a spouse’s award which is auto- 
matic and is a fixed amount to which 
the spouse is entitled immediately upon 
the death of the decedent, from that 
given an award which is made only after 
the survivor has had the opportunity to 
employ a lawyer to file a petition, have 
a hearing thereon, and then obtain a 
decision of the court fixing a certain 
amount either as the sum that should 
be paid periodically during the admin- 
istration of the estate, or an aggregate 
sum which should be paid to the widow 
in a single fixed amount regardless of 
how long the administration might take. 


At this point it would be well to re- 
view two recent cases. 


In Proctor D. Rensenhouse® testator 
explained in his will that he had made 
adequate provision for his wife through 
an insurance program and that, there- 
fore, he was making only a limited pro- 
vision for her in his will. The widow filed 
a petition for an award or allowance 
under the Michigan law. The _ court 
granted $10,000 a year to be paid in 
monthly instalments, for a period of 
one year. The Tax Court held that the 
award did not constitute an _ interest 
which “passed from the decedent to his 
spouse.” The Court said “that the widow 
received the widow’s allowance not as 
a legatee, heir or beneficiary of the es- 


6Proposed Regs. Par. 20.2056(e)-2(a). 


®&Proctor D. Rensenhouse, 27 T. C.—, No. 10 
(1956). 


tate, but as the widow of the decedent 
and by virtue of the statute.” It con- 
cluded that a widow’s allowance under 
the Michigan law amounted to no more 
than a cost of administration, and since 
that had been repealed as a proper de- 
duction by the Revenue Act of 1950, and 
the allowance could not be considered as 
having passed from the decedent to his 
surviving spouse under the provisions of 
the existing statute, the spouse’s award 
could not qualify for the marital de- 
duction. The case is now on appeal to 
the Court of Appeals for the Sixth Cir- 
cuit. 


Although the opinon in Rensenhouse 
was filed six days after the Proposed 
Estate Tax Regulations were issued, it 
did not mention them. One month and 
five days after the filing of Rensenhouse 
the opinion in King v. Wiseman®® was 
published. Pending the settlement of the 
decedent’s estate the local probate court 
had ordered the executor to pay $1,250 
per month to the widow for her support 
and maintenance. The U. S. District 
Court held that the entire amount could 
qualify for the marital deduction, and 
then went one step further. It held that 
under the Oklahoma statutes the spouse’s 
award was “not even part of the gross 
estate subject to administration and 
federal estate taxes.” The conclusion 
of the Court, quite contrary to that 
promulgated earlier by the majority in 
Rensenhouse, was reached without refer- 
ence to that case or to the Proposed Reg- 
ulations, or even to any of the support- 
ing Committee Reports or Revenue Rul- 
ings. 


Reconciliation of authorities. 


In trying to reconcile the foregoing 
authorities one thing stands out. Al- 
though both the Tax Court and the Pro- 
posed Regulations turn on the importance 
of the phrase “passing from the decedent 
to the surviving spouse,” precisely the 
same factors seem to be involved in con- 
sidering whether the spouse’s award can 
pass the “terminable interest” test. . 


The 1950 Committee Reports, speaking 


147 F. Supp. 156 (W. D. Okla.-1956). 
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of qualification for the marital deduction 
in general, mention that qualification is 
contemplated “subject to the conditions 
and limitations of section 812(e)” (now 
Section 2056). The focus is then 
sharpened by the two Revenue Rulings 
in 1953 and 1956 under the heading of 
“terminable interest.” It is there said 
that in order to qualify, the surviving 
spouse must have a vested right which 
will not terminate because of death or 
other contingency. 


But suppose the interest of the spouse 
depends on something being done after 
the decedent’s death, before it even comes 
into existence. Is there an unavoidable 
lapse of time during which there is no 
interest in being? If the surviving spouse 
should die then, would the interest ever 
come into existence? Is it not then a 
“terminable interest,” for it would in- 
deed have terminated if the surviving 
spouse did not live long enough to have 
the right to the award born? Or would 
it be more correct to say instead that 
such an interest simply does not “pass 
from the decedent to the surviving 
spouse” since there is no bridge to 
carry it over that empty period before 
the petition is filed and the court makes 
its finding? 


Perhaps this is what the Revenue Rul- 
ings had in mind when they added that 
in order to qualify and avoid the “ter- 
minable interest” pitfall the right must 
survive as an asset of the survivor’s 
estate in the event of death “as of any 
moment or time following the decedent’s 
death” — what the Proposed Regulations 
meant in connection with “passing from 
the decedent” when they mentioned that, 
to qualify, the interest must be payable 
to the survivor’s estate in the event of 
the survivor’s death “immediately after 
the decedent’s death.” 


The award which by statute is a fixed 
amount that is automatically determined 
upon the death of the first to die, and 
is then collectible by the estate of the 
survivor if he or she dies immediately 
thereafter, should surely qualify. As for 
awards under other types of statutes, 
there is a question. 


If the foregoing is correct then so 
perhaps is Rensenhouse, although not 
so the Oklahoma decision, unless it can 
be distinguished on the second ground 
that somehow the allowance was “not 
even part of the gross estate” to begin 
with. In his allegations of error in Ren- 
senhouse the petitioner contends that 
under Michigan law a spouse’s award 
“when approved and authorized by the 
Probate Court” becomes a vested and 
absolute right. If that is correct then 
there is that area of time when there is 
no interest actually in existence; so that 
if the survivor died at that instant there 
never would be an interest; it would 
have been terminable. 


There is no indication in the opinion as 
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to what the Michigan law is on that 
point. But by the same token the inter- 
est, if it must wait for the petition and 
order, without any sustenance in the 
meantime, might then be truly said to 
have been born from or arrived with 
the court order as its first breath, rather 
than having “passed” from the decedent. 
Under the circumstances the chain 
would have been broken. 


C. Presumption that Non-Qualifying 
Assets Are Included in Satisfying 
Marital Deduction 


Section 2056(b)(2) provides’ that 
where assets are of such a character that 
they would not qualify for the marital 
deduction if left directly to the widow, 
such as a terminable interest, then the 
allowable marital deduction will be re- 
duced by the amount of the value of 
such non-qualifying assets, whether or 
not the executor uses them to satisfy 
any marital gift to the wife, if they 
could be so used. 


Thus, if there is a non-qualifying in- 
terest valued at $10,000 in an estate of 
$200,000, and the husband uses a formula 
clause in leaving the maximum marital 
deduction to his wife, and if there is 
nothing in the will to prevent the execu- 
tor from using the terminable interest 
to satisfy the gift, it will be presumed 
that the executor does use the non- 
qualifying interest for marital deduc- 
tion purposes. As a result, although the 
size of the gift to the wife will not be 
affected, the allowable deduction will be 
reduced by $10,000 to $90,000.87 


Under such circumstances it would 
be advisable always to provide affirma- 
tively in a will where a formula type 
clause is used that if the decedent should 
own such an asset at the time of his 
death such asset is not to be used to 
satisfy any interest bequeathed to the 
surviving spouse. The Proposed Regu- 
lations recognize this precautionary 
measure and permit the use of it to 
preserve for the estate the full amount 
of the marital deduction, saying:6§ “If 
the decedent’s will provided that his 
wife’s bequest could not be satisfied with 
a non-deductible interest, the entire be- 
quest is a deductible interest.” 


D. Abatment of Marital Deduction 
Bequest 


Because the amount allowed as a mar- 
ital deduction cannot exceed the amount 
actually passing to the surviving spouse 
from the decedent, any abatement in 
such a bequest will reduce the allowable 
marital deduction unless the abated 
amount that actually passes to the sur- 
viving spouse exceeds the maximum al- 
lowable marital deduction, that is, one 
half of the adjusted gross estate. 


Thus, in the Estate of Wheeler v. 


®8See Proposed Regs. Par. 20.2056(b)-1(c) (ii). 


68Proposed Regs. Par. 20.2056(b)-2(d). 


Comm.,®9 the marital deduction bequest 
of a residuary estate was denied because 
after the payment of administration ex- 
penses, debts, and taxes nothing re. 
mained in the residuary estate for distri- 
bution to the surviving spouse. Since 
residuary bequests generally abate be- 
fore general and specific legacies,’ it 
would appear advisable to establish an 
order of abatement in the decedent’s wil] 
that would result in the abatement of the 
marital deduction bequest last. This is 
particularly true if any anticipated 
abatement would reduce the amount 
actually received by the surviving spouse 
below the maximum allowable deduction. 


Appropriate draftsmanship may also 
minimize or avoid a reduction in the 
allowable marital deduction by the 
amount of the death taxes attributable 
thereto. Unless the marital deduction be- 
quest passing to the surviving spouse 
is exonerated from the payment of the 
death taxes attributable thereto either 
by the terms of the decedent’s will or 
by local law, the allowable marital de- 
duction will be reduced by the amount 
thereof.71 For an annotation relating to 
the effect of various will provisions upon 
the death tax burden, see 37 ALR 2d 13. 
See also 37 ALR 2d 202 for an annota- 
tion relating to the effect of a tax ap- 
portionment statute upon the tax burden 
and 37 ALR 2d 169 for an annotation 
relating to the imposition thereof in the 
absence of a statutory or will provision. 


Since the exoneration of a_ bequest 
from the payment of taxes is ineffective 
in the event that the fund designated 
for their payment is insufficient, pro- 
vision should be made to insure that the 
marital deduction bequest will abate last 
in order to provide for their payment. 
In this manner, maximum advantage may 
be obtained from the marital deduction 
bequest in the case of an insufficiency of 
the decedent’s assets. 


Ill. COMMUNITY PROPERTY 
PROBLEMS 


Not all property owned by married 
residents of community property states 
is their community property. “Separate 
property” includes not only property of 
which one spouse is the sole owner, but 
also property held by the spouses in 
other forms of cotenancy, such as joint 
tenancy, tenancy in common, and ten- 
ancy in partnership. It therefore be- 
comes necessary for lawyers in com- 
munity property states to be thoroughly 
familiar with the marital deduction, as 
well as with the treatment of community 


69296 T. C. 466 (1956), See also, Estate of Her- 
man Hohensee, Sr. v. Commissioner, 25 T. © 
1258 (1955). 


7057 Am. Jur. Wills, Sec. 1458, p. 979-980. 


7ILR.C. (1954) Sec. 2056(b) (4); see, Estate of 
Rose G. Jaeger, 27 T. C. No. 105 (1957); Es 
tate of Charles Juster, 25 T. C. 669 (1955); ef. 
Estate of Rosalie Cahn Morrison, 24 T. C. 965 
(1955). 


737A.L.R. 2d 126. 
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property under the Internal Revenue 
Code. 


The first problem of estate planning 
in community property states is to de- 
termine whether there is any separate 
property. Property owned before mar- 
riage or subsequently acquired by gift, 
descent, devise or bequest is separate 
property, as is also property derived 
therefrom; but the laws of community 
property states differ as to whether in- 
come from separate property is separate 
or community. Thus, income during mar- 
riage from the separate property of a 
resident of Texas is community proper- 
ty,3 whereas income from separate 
property of a California resident is al- 
ways separate property.74 There are 
other differences between the community 
property laws of the eight states within 
the community property group, and it 
would be very difficult to plan the estate 
of a person domiciled in any one of these 
states, or owning real property located 
therein, without the active participation 
of a member of the bar of that particu- 
lar state. 


Of course, if in your particular case 
all property of the testator is community 
property, no thought need be given to 
the marital deduction. Section 2056(c) 
(2)(B) of the Internal Revenue Code 
provides that in computing the adjusted 
gross estate all community property 
must be deducted from the gross estate. 
If the entire gross estate consists of 
community property, the adjusted gross 
estate will be zero, and the marital de- 
duction will also be zero. On the other 
hand, it is inaccurate to say that com- 
munity property does not “qualify” for 
the marital deduction. If the gross estate 
includes both community and separate 
property, a marital deduction will be 
allowed for community property passing 
to the surviving spouse, so long as the 
value thereof does not exceed one-half 
the adjusted gross estate — that is, 
one-half the value of the separate prop- 
erty. 


It is only rarely, however, that com- 
munity property is used for the purpose 
of obtaining the marital deduction. The 
reason is easy to understand. Only one- 
half of the community property will 
be subjected to estate tax however it 
may be devised or bequeathed.75 A fav- 
ored practice is to leave it in trust to 
pay the income to the surviving spouse 
for life, remainder to children or others. 
If such a trust were intended to qualify 
for the marital deduction it would be 
necessary to give the surviving spouse 
a general power of appointment, thus 
putting it in his or her power to disin- 
herit the intended remainderman. Where, 


“W. T. Carter, Jr., 36 B.T.A. 853 (1937). 


“California Civil Code, Secs. 162, 163. 


SAn exception should be noted for California 
community property acquired before July 29, 1927, 


- the absence of an agreement specifying equal 
Shares. 
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therefore, the estate contains both com- 
munity and separate property, the testa- 
tor usually prefers to subject only one- 
half of the separate property, and none 
of the community property, to such a 
general power of appointment. 


A special rule is established for 
separate property acquired with com- 
munity funds. Under subsection 2(C) 
of Section 2056(c) of the Code such 
separate property is treated as commun- 
ity property for purposes of computing 
the adjusted gross estate, unless it was 
acquired before 1942.76 If it was ac- 
quired before 1942 the taxpayer gets a 
break. Assume, for example, that com- 
munity funds are used in 1940 to acquire 
property in the names of the spouses as 
joint tenants. Although only the de- 
cedent’s one-half interest is included in 
the gross estate, it is not treated as com- 
munity property in computing the ad- 
justed gross estate, and a marital de- 
duction is therefore allowed, with the 
result that only one-fourth of the entire 
value of the joint tenancy property is 
subjected to the tax. 


The laws of the community property 
states vary as to the extent to which 
such property is liable for the separate 
debts of the spouses, as distinct from 
those of the marital community. This of 
course affects the computation of the 
adjusted gross estate and of the max- 
imum marital deduction, but if and to 
the extent that a marital deduction is 
allowable, it may be taken by any form 
of devise or bequest which satisfies the 
requirements of Section 2056. The use 
of the formula type of bequest, there- 


Before the enactment of the 1954 Code, an 
exception was also made for separate property 
acquired with community funds between Jan. 1, 
1943 and April 2, 1948. Sec. 812(e) (2) (C) of the 
1939 Code. 


fore, presents precisely the same prob- 
lems as in the common law states. 


IV. PRACTICAL CONSIDERATIONS 
IN USING MARITAL DEDUCTION 
CLAUSES 


From the foregoing sections of this 
report we may conclude that legal and 
practical considerations will sometimes 
dictate a use of less than the maximum 
marital deduction and the accomplish- 
ment of marital deduction objectives by 
means other than by use of formula 
clauses. Some situations where less than 
the maximum marital deduction may be 
desirable are discussed below. 


Increase of death taxes on successive 
estates. 


Effective estate planning requires that 
the incidence of tax savings be where 
such savings best serve the testator’s 
objectives in providing for his benefi- 
ciaries. For example, the testator may 
desire to minimize taxes on his death 
to provide a maximum amount of assets 
for his surviving spouse. Such an ob- 
jective calls for a use of the maximum 
marital deduction. On the other hand, the 
testator may wish to minimize the death 
tax take on.successive estates of husband 
and wife thereby leaving a _ greater 
amount of assets for succeeding genera- 
tions. 


This latter objective may be defeated 
by using the maximum marital deduc- 
tion where the spouse has property in 
addition to that passing to her from the 
testator. If the property of the spouse 
is so substantial as to cause the marital 
deduction property received by her to 
be taxed in her estate at rates substan- 
tially greater than the rates applicable 
to the testator’s estate, then an overall 
death tax saving may be accomplished 
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by using less than the maximum marital 
deduction in the testator’s estate. Mathe- 
matically, equalization of estates usually 
results in the least amount of total 
taxes on the two estates.77 


However, the following important fac- 
tors in the use of a maximum or near 
maximum marital deduction to save 
taxes on the death of the first of the 
spouses to die should be considered. 


(a) The burden of raising cash for taxes 
in the testator’s estate is lightened. 
This could have such important re- 
sults as saving the family business 
from liquidation to pay taxes. 

(b) More assets remain available for the 
surviving spouse during her life. Par- 
ticularly where the spouse has a long 
life expectancy, those assets may in- 
crease in value and produce substan- 
tial income over the years for her bene- 
fit. 

(c) Death taxes may not be increased on 
the death of the surviving spouse be- 
cause: 

(1) Where desirable, the surviving 
spouse may use up the marital deduc- 
tion assets for her support and enjoy- 
ment or otherwise take steps to remove 
them from her taxable estate, as by 
making gifts or investing in foreign 
real estate. 

(2) The fact that the effective estate 
tax rate for taxable estates between 
$120,000 to slightly over $1,000,000 
ranges between 27.2% and 32.2% 
means that the marital deduction prop- 
erty, if it remains to be taxed in the 
spouse’s estate, usually will not be 
taxed at a rate substantially greater 
than the rate at which such property 
would have been taxed in the testator’s 
estate had it not qualified for the 
marital deduction. 

Simplicity may be preferred. 

Use of a maximum marital deduction 
usually implies the use of formula 
clauses which have a further objective 
of saving taxes on the death of the 
surviving spouse by preventing all prop- 
erty not needed for a maximum marital 
deduction from becoming a part of the 
taxable estate of the surviving spouse. 
Such formula clauses are seldom under- 
stood by testators for they must be com- 
prehensive enough to take into account 
not only probate assets but also non- 
probate assets such as joint tenancies, 
various types of trusts and insurance, 
and many other factors. At the risk of 
achieving less than a maximum marital 
deduction, or of having too much prop- 
erty taxed on the death of the surviving 
spouse, many testators will understand 
and prefer to use a simple marital de- 
duction bequest to their spouses of one- 
half of the decedent’s separate property 
rather than formula clauses which they 
cannot understand.78 


Particular care should be exercised in taking 
into account the effect of State death tax compu- 
tations which may make such a generalization 
false. 


For a discussion of this and other problems 


concerning the drafting of wills with marital 
deduction provisions, see Harry M. Halstead, 
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However, such non-formula clauses put 
a tremendous burden, at the time the 
will is prepared, on accurate analysis of 
the nature and value of a testator’s 
property. Inaccuracies in such things as 
estimating probable value at death of 
non-probate assets may have unfortunate 
death tax results which could be avoided 
by use of a formula clause which auto- 
matically adjusts the amount of the 
marital deduction legacy, taking into ac- 
count the value of probate and non- 
probate property as it exists at the time 
the will is put into effect. 


Testator's objectives. Power to alienate. 


If property is to qualify for the mar- 
ital deduction, it must pass to the sur- 
viving spouse in some manner that will 
permit her at some time to dispose of 
it as she sees fit. Certain permissible 
technical limitations, such as requiring 
specific reference in the spouse’s will to 
a power of appointment in the testator’s 
will,*9 may not satisfy a testator whe 
desires assurance that his property ulti- 
mately will descend to his issue. 


Section 2056(b) (4) requires that in 
valuing the interest in property passing 
to the surviving spouse there must be 
taken into account the effect of State 
and Federal death taxes and any encum- 
brances on marital deduction property 
interests and the effect of obligations 
imposed on the surviving spouse with 
respect to the passing of such property 
to her. However, such reasons as a pre- 
ponderance of non-liquid assets may 
make it desirable during probate to make 
income available to meet administration 
expenses and to have property passing 
to the surviving spouse bear a propor- 
tionate part of the death taxes.8? 


In addition to the four problem areas 
just discussed, there are many other 
matters to consider in using the marital 
deduction wisely — whether to use estate 
trusts or power of appointment trusts, 
clauses favoring survivorship of the 
testator or of the spouse, pecuniary be- 
quests or share of residue bequests, are 
but a few. However, no problem is more 
complex than that of whether to use max- 
imum marital deduction formula clauses 
or take one’s chances on receiving too 
much or too small a marital deduction 
through non-formula clauses. Some criti- 
cisms, in addition to those already men- 
tioned, of maximum marital deduction 
formula clauses are that: 


(a) Pecuniary-type formula clauses may 
create income tax problems at the time 
of distribution of the marital deduction 
legacy.81 


Drafting Tax Clauses in a Will—Marital Deduc- 
tion Clauses, 1957 Southern California Tax Insti- 
tute 5605. 


Ibid, p. 544. 


SeTbid, p. 523; Where power of appointment 
trusts are used to qualify for the marital deduc- 
tion, restrictions on income during probate should 
be avoided. 

"Ibid, p. 532; Rev. Rul. 56-270, 1956-1C. B. 325. 


(b) The spouse’s share of the estate wil] 
depend -on the outcome of the Federal 
estate tax proceedings, possibly caus. 
ing much uncertainty and anguish to 
some widows unable to comprehend 
such matters. 


(c 


— 


Distribution of a substantial part of 
the probate estate may be delayed as 
much as several years pending final 
determination of the Federal estate tax 
and the exact amount of the marital 
deduction. 


(d) The executor under formula clauses 
often has the problem of selecting 
assets to distribute in satisfaction of 
the marital deduction legacy, thus 
giving the executor the power to deter- 
mine which assets the widow is to re- 
ceive. 


Regardless of the many legal and prac- 
tical problems engendered by the use 
of maximum deduction formula clauses, 
the facts remain that they are widely 
used and that relatively few of the diffi. 
culties that might arise ever really do 
arise, Certainly the executor’s task can 
be more difficult because of the use of 
formula clauses in wills. However, if 
maximum death tax savings in the testa- 
tor’s estate outweigh other considera- 
tions, use of formula clauses often will 
be the only satisfactory answer. 


[Committee members: *Charles Claf- 
lin Allen, Jr., St. Louis, Mo.; *Peter 
J. Brennan, Chicago, IIl.; *Leon B. 
Brown, Los Angeles, Calif.; Herbert M. 
Burns, Duluth, Minn.; *Haskell Cohn, 
Boston, Mass.; Philip B. Driver, Jr., 
Philadelphia, Pa.; Paul E. Farrier, Chi- 
cago, Ill.; Tom W. Garrett, Oklahoma 
City, Okla.; *Harry M. Halstead, Los 
Angeles Calif.;. Robt. L. Hines, Charlotte, 
N. C.; Vester T. Hughes, Jr.; Dallas, 
Tex.; J. Fraser Humphreys, Jr., Mem- 
phis, Tenn.; Edward L. Kanter, New 
York, N. Y.; A. Richard Kimbrough, 
Los Angeles, Calif.; *Barton H. Kuhns, 
Omaha, Nebraska; James B. Lewis, New 
York, N. Y.; Frank L. Mechem, Seattle, 
Wash.; William E. Murray, New York, 
N. Y.; Edwin S. Phillips, Buffalo, N. Y.; 
LeRoy E. Rodman, New York, N. Y.; 
Rudolph O. Schwartz, Manitowoc, Wis.; 
*William O. Shank, Chicago, IIl.; Her- 
man Louis Trautman, Nashville, Tenn.; 
James C. Weir, Cleveland, Ohio.; Joel R. 
Wells, Orlando, Fla.; *Harry F. Weyher, 
New York, N. Y.; *Van Velsor Wolf, 
Baltimore, Md.; *Joseph H. Wolfe, New 
York, N. Y. *Special recognition is given 
to the members designated by an asterisk 
for their contribution to the report.] 


A A A 


@ Robert A. Bachle, vice president, Mer- 
cantile National Bank, Chicago, was 
installed as president of the Chicago Fi 
nancial Advertisers for 1957-58 at the 
organization’s annual golf outing and 
banquet. 
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SIGNIFICANT TRUST AND PROBATE DECISIONS” 


ACCOUNTING 


Redelivery of personal property after 
death of holder of life estate. 


Estate of Katherine F. Williams, 2 
App. Div. 2d 1021, N. Y. Husband died 
testate in 1930 giving wife life estate in 
certain personal property. Wife died in- 
testate in 1952. 


HELD: Remainderman of husband’s 
will may bring action against administra- 
tor of wife’s estate compelling deliver- 
ance to them of items of personal prop- 
erty and cash proceeds thereof alleged 
to have belonged to husband but held in 
wife’s name. 


Valuation of estate. 


In re Benjamin, 2 App. Div. 2d 1019, 
N. Y. Valuations established in tax pro- 
ceedings are res judicata only on the 
question of taxation. “The fact that 
certain estate assets were valued at 
specific amounts in the tax proceeding 
does not preclude party from enforcing 
the accountability of the executor as to 
all matters connected with his admini- 
stration, notwithstanding that such en- 
forcement might include proof that cer- 
tain estate assets are of different values 
than those shown in the tax proceeding.” 


Effect of allowance of prior accounts. 


Old Colony Trust Co. v. Mabbett, 135 
N.E. 2d 914, Mass. Proceeding on 10th- 
138th accounts of testamentary trustee. 
Accounts 1-5 were allowed in 1935 and 
accounts 6-9 were allowed in 1939 on 
the assents of all interested parties in- 
cluding the Guardian-ad-Litem. Objec- 
tions are raised here to items in 12th 
and 13th accounts respecting losses in- 
curred on sale of railroad bonds which 
were purchased, held, and sold during 
the period covered by the adjudicated 
accounts. 


In allowing the 12th and 13th accounts, 
the court stated “The decrees allowing 
accounts 1-9 were conclusive respecting 
the propriety of the original purchases, 
of their retention during the period of 
these accounts. The decree on the 9th 
account amounted to a confirmation of 
the balances carried down through the 
preceding accounts.” 


(his language extends by implication 
the duty of a Guardian-ad-Litem to de- 
termine the propriety of receipts ard 





*Sigests of some of the decisions. previously re- 
ported in Trusts AND ESTATES are omitted; cita- 
tion to T. & E. report is shown in parentheses. 
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PAUL E. IVERSON 


Los Angeles, Cal.; Committee Chairman 


gains during the accounting period, and 
indicates that his duty with respect to 
the balance invested is to determine that 
the trustee has what he says he has, 
and to determine the propriety of pur- 
chased assets and of their retention dur- 
ing the accounting period. 


ADEMPTION 
Effect of codicil on prior gift. 


Colley v. Britton, 210 Md. 237, 123A 
2d 296. (T.&E., Sept. ’56 p. 848.) 


Retirement of shares by corporation 
after execution of trust. 


Bool v. Bool, 165 Ohio St. 262, 135 N.E. 
2d 372. (T.&E., July ’56, p. 673.) 


ADMINISTRATION 
Common trust fund. 


The Mechanicks National Bank of 
Concord v. D’Amours, 129 A. 2d 859, 
Mass. Testator created a trust of his 
residuary estate which contained no pro- 
vision as to the investment of assets. A 
bank which was qualified to act as a 
fiduciary was named sole trustee. The 
question was whether the trustee could 
invest all or part of the trust assets in 
its own common trust fund under The 
Uniform Common Trust Fund Act, RSA, 
Ch. 391, effective April 17, 1953. 


HELD: All or part of the assets could 
be invested in the common trust fund. 
The legislature has made an exception, 
in the case of corporate fiduciaries, to 
the law of trusts that a trustee cannot 
commingle trust funds with his own or 
any other trust funds. The Uniform 
Common Trust Fund Act was not meant 
to be restricted by the general rules 
governing trustees. 


Family allowance after final distribution. 


Estate of Dow, 305 P. 2d 205, Calif. 
Estate proceeding wherein widow sought 
allowance during daughter’s appeal from 
decree of final distribution. 


HELD: Decree of final distribution 
which awarded residue of estate to wi- 
dow and daughter of decedent, put all 
property of estate beyond reach of any 
subsequent order and made it incompe- 
tent for court to order widow’s allowance 
to be paid from estate. 


Inclusion of insurance payable to third 
parties. 


Adams’ Estate, 306 P. 2d 623, Calif. 
Where decedent’s estate would be event- 
ual beneficiary of lump sum payable 


under Social Security Act to defray costs 
of burial of decedent. 


HELD: Such sum would be includible 
in the “appraised inventory” of dece- 
dent’s estate for purposes of making dis- 
tribution dependent upon “appraised in- 
ventory value.” While proceeds of insur- 
ance policy, upon life of decedent, pay- 
able directly to third person beneficiary 
are not properly includible in decedent’s 
estate, yet where estate has interest in 
such insurance, its value to extent that 
proceeds are payable to or for benefit of 
estate must be included. 


ADOPTION 
Right to inherit. 


Vreeland v. Vreeland, 296 S.W. 2d 55, 
Mo. Suit te determine the parties’ inter- 
ests in real and personal property. 


HELD: Juvenile Court has right to 
grant petition to plaintiff for adoption 
of a minor girl where her foster mother 
had given her written consent, and that 
adoption decree was not void for want 
of notice to girl’s foster father, whose 
address was unknown. There can be a 
second adoption of minor child by others 
than persons first adopting her, as where 
such persons are unable to support her. 
That defendant minor son of such 
adopted daughter had right to inherit 
from collateral kin, in that an adoption 
of minor child completely severs child 
from her family and transplants her 
into adoptive parents’ family. 


Thomas v. Costello, 292 S.W. 2d 267, 
Ark. Action against special administra- 
tor of plaintiff’s alleged adoptive mother 
and administratrix of one of mother’s 
natural daughters to determine whether 
plaintiff had an interest by reason of 
equitable adoption, in adoptive mother’s 
estate. 


HELD: Where deceased had never 
adopted plaintiff in manner provided by 
statute had reared and held out plain- 
tiff as her natural son, but was not 
shown to have ever agreed to adopt 
plaintiff, court was without authority 
to declare plaintiff an heir of such 
woman by equitable adoption. 


Barton v. Campbell, 245 N.C. 395, 95 
S.E. 2d 914. Testatrix gave and devised 
certain personal property to her son 
upon the condition that should he never 
have any bodily heirs, said property 
shall go back to mother’s estate. The 
son had no issue, but he adopted two. 
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HELD: The limitation was not void 
and it was not satisfied by the adoption. 
It is well established that personal prop- 
erty as well as real estate is a proper 
subject of executory interest and limita- 
tion. While adoption for purposes of 
inheritance and distribution makes the 
adopted children as much the children of 
the adopting parent as natural children, 
it cannot make them “the bodily heirs” 
of the adopting parents. 


Estate of Millward, 166 Ohio St. 243, 
141 N.E. 2d 462. (T.&E., Nov. 756, p. 
1067.) 


Effect of equitable adoption on inheri- 
tance tax. 


Estate of Radovich, 301 P. 2d 73, 
Calif. (T.&E., May ’57, p. 526.) 


Petition for withdrawal of consent. 


Matter of Mayernick, Hagemann v. 
Ambrogio, 292 S.W. 2d 562, Mo. Pro- 
ceeding upon petition for adoption and 
mother’s petition for withdrawal of con- 
sent and restoration of custody to her. 

HELD: Statutory provision requiring 
stated formalities for execution of par- 
ents’ consent to adoption does not carry 
intendment that instrument even so 
formally executed is irrevocable in its 
effect in all cases. Present statute relat- 
ing to parent’s consent to adoption con- 
templates that such consent may not be 
arbitrarily withdrawn by parent, and 
that court, in denying the mother’s peti- 
tion, has the discretionary power and 
responsibility of determining whether 
the consent should be revoked. 


ANCILLARY PROCEEDINGS 


Personal appearance by executor or 


legatee. 


Wimberly v. McElroy, 295 S.W. 2d 
597, Mo. Proceeding involving validity 
of order granting ancillary letters of 
administration with will annexed. 


HELD: Where neither executor nor 
any legatee of nonresident decedent’s will 
personally appeared before the probate 
court for purpose of appointment of 
ancillary administrator and the only au- 
thority was letter written by legatee to 
person subsequently appointed such ad- 
ministrator requesting that he be so ap- 
pointed, there was no showing to the 
court necessary to granting of letters of 
ancillary administration under statute. 


APPEAL 


Estate of Barber, 306 P. 2d 611, Calif. 
Church as legatee could appeal decree 
determining heirship even though church 
had not set forth a statement of inter- 
est, had not contested rights of other 
claimants, and had not moved for a new 
trial. Where material and incurable de- 
fects exist in a cause of action, and 
said defects appear on the face of the 
record, courts of appeal will not gener- 
ally refuse to recognize said defect even 
though the objection was not made below. 
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Welch’s Estate, 304 P. 2d 57, Calif. 
Proceeding for allowance of attorney’s 
fees. Court entered an order allowing 
fees for extraordinary services to an 
attorney for services for the executor 
and the executor appealed. 


HELD: Where an appeal was not 
taken by executor within sixty days from 
the entry of order allowing attorney’s 
fees, the filing of a motion for a new 
trial did not operate to extend time for 
filing notice of appeal since a motion 
for new trial did not lie to secure the 
re-examination of the order allowing the 
attorrey’s fees, appeal was not time- 
ly, and the court was without jurisdic- 
tion to consider the case on the merits. 


CLAIMS 
Administrator’s claim against estate. 


Talbert v. Reeves, 211 Md. 275, 122 A. 
2d 533. Appeal from order of Orphans’ 
Court revoking letters of administration 
granted to appellant as administratrix 
on ground that there was a conflict of 
interest between her capacity as admin- 
istratrix and her capacity as claimant 
against estate. Administratrix was wi- 
dow of decedent. 


HELD: Widow was properly appoint- 
ed as administratrix under Maryland 
law. There is no statute requiring her 
to resign because she has a disputed 
claim against the estate, and there is no 
provision of Maryland law for appoint- 
ment of administrator Pendente Lite in 
this situation. Even though the admini- 
stratrix would be unable to raise a de- 
fense on limitations against her own 
claim, this is not grounds for her re- 
moval. 


Claims against independent executors. 


Ditto Investment Co. v. James Ditto, 
293 S.W. 2d 267, Tex. Civ. App. This 
was a suit on a verified account against 
the independent executor of the estate 
of the deceased. After the executor de- 
nied the claims, suit was not commenced 
within the ninety-day period specified 
in Art. 3522. 


HELD: When an estate is being ad- 
ministered by an independent executor, 
the general provisions regulating pro- 
cedure for the establishment of claims 
against an estate are not applicable and 
therefore the ninety-day statute did not 
bar this suit. 


Estoppel of executor. 


Frost v. Frost, 124 A. 2d 656, N. H. 
The executor denied that plaintiff had 
ever sought compensation for her ser- 
vices to the decedent and moved for dis- 
missal of the action on the ground that 
no claim had been presented within the 
statutory period as prescribed by RSA 
556:1, 2, 3. 

HELD: The conduct of an executor 
or administrator could be such as to 
constitute a waiver or result in an es- 
toppel to assert the insufficiency of the 


demand. The court found such a waiver 
here because of the denial of liability 
and refusal to settle by the executor 
where plaintiff had had several conver- 
sations concerning the claim. 


Property settlement agreement. 


Anderson v. Mart, 303 P. 2d 539, Calif. 
Action by divorced wife against divorced 
husband’s estate for present value, based 
upon her life expectancy, of support 
provision of property settlement agree- 
ment entered into prior to divorce. 


HELD: Where property settlement 
agreement provided that husband would 
pay certain amount per month to wife 
for support of wife and child and that 
agreement was full and complete settle- 
ment of property rights of parties, and 
that agreement could be modified only by 
mutual consent, and that each was there- 
by released from all claims and demands 
of the other, provisions for support were 
integral and inseparable part of prop- 
perty settlement agreement, and obliga- 
tion could be enforced by remarried wife 
against estate of deceased former hus- 
band. 


Hilton v. McNitt, 306 P. 2d 977, Calif. 
Proceedings by ex-wife for allowance of 
her claim against ex-husband’s estate 
based on a property settlement agree- 
ment by the terms of which ex-husband 
agreed to pay ex-wife a sum for her 
support and maintenance for a time. 

HELD: Although the periodic pay- 
ments were labeled “for support and 
maintenance” both in agreement and in 
interlocutory decree, the provision for 
them was integral part of the property 
settlement agreement and an inseverable 
part of the settlement and therefore, 
obligation to pay was not terminated by 
ex-husband’s death prior to expiration 
of the period for which he had agreed 
to make the payments. 


Testator insolvent at death. 


Levy v. Salerno, 2 App. Div. 2d 902. 
N. Y. In an action by a creditor against 
legatees of deceased debtor it was held 
that if a transfer inter vivos was made 
by a solvent debtor and was valid when 
made, it could not be attacked under the 
Debtor and Creditor Law; nor would it 
be subject to attack under the Decedent 
Estate Law merely because subsequent 
events made the debtor insolvent at the 
time of his death. 


Torts. 


Vanni v. Cloutier, 124 A. 2d 204, N. H. 
Intestate died in an auto accident and 
his widow was appointed administratrix. 
An action in tort was commenced against 
the administratrix to recover for per- 
sonal injuries incurred in the accident. 
Pleas in abatement were filed on the 
ground that no action could be main- 
tained against the administratrix un- 
less demand had been exhibited against 
her within one year after the original 
grant of administration. From a _ short 
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time after the accident until well into 
1954, the plaintiffs were visited by an 
agent of the intestate’s insurer who dis- 
cussed settlement and discouraged them 
from seeing a lawyer. 


HELD: The commencement of the ac- 
tion within one year setting forth a 
claim in the common counts was not a 
sufficient exhibit of the claim to meet 
the statutory requirement and was in- 
adequate to qualify the claims later 
made. However, the plaintiffs were en- 
titled to relief under RSA 556:28, which 
provides that if it is found that justice 
requires it, and that a person was not 
guilty of culpable neglect, the court 
could give him judgment even though 
the claim had not been properly pre- 
sented within the statutory period. 


COMMISSIONS 


Co-executors. 


Ex Parte Carlin, 212 Md. 526. Testa- 
tor had provided in will that if any of 
his children who were named as execu- 
tors or served in any capacity whatever 
received any remuneration for admini- 
strating his estate in any manner, then 
each of his other children should receive 
the equal remuneration. One child had 
received commissions for operating the 
decedent’s business. 


HELD: Amounts equal to commissions 
paid to one child should be paid to his 
brothers and sisters in accordance with 
the clearly expressed intention of the 
testator. 


Son also claimed against his father’s 
estate for accumulated legal fees for 
nine years from 1937 to 1950. Son had 
sued for and recovered in 1954 counsel 
fees for years of 1951, 1952, and 1953. 


HELD: Claims for previous years’ 
fees barred by failure to assert claim 
at time of prior suit to recover fees for 
three later years. 


Estate of Lucksinger, 303 P. 2d 1016, 
Calif. Proceeding for settling the final 
account and report of executor, fixing 
payment of ordinary fees of executor. 


HELD: In fixing ordinary fees of at- 
torney for executor, they should be based 
upon the statute in effect at time of 
Settlement of account and making of 
order for compensation rather than 


Statute in effect at date of testator’s 
death. 


COMMUNITY PROPERTY 


Homestead owned by community not sub- 
ject to general community debts. 


George v. Taylor, 296 S.W. 2d 620 
(Tex. Civ. App.) §45 of the Texas Pro- 
bate Code provides that the community 
estate upon the dissolution of marriage 
by death, children surviving, shall vest 
one-half in the surviving spouse and 
one-half in such child or children or 
their descendants. §45 then provides 
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“but such descendants shall inherit only 
such portion of said property as the 
parent through whom they inherit would 
be entitled to if alive.” After a sale of 
what was formerly the community 
homestead for partition of the proceeds 
of such sale, the second deceased spouse’s 
executor sought to charge the first de- 
ceased spouse’s heirs (children of the 
marriage) with one-half of the debts of 
the community. 


HELD: The first deceased spouse’s 
heirs were not chargeable with one-half 
of the debts of the community because 
the community property in question was 
homestead and, as such, descended and 
vested immediately in the heirs of the 
first deceased spouse free of any and 
all of his debts. 


CONDITIONAL BEQUEST 


Erickson Estate, 346 Mich. 432, 78 
N.W. 2d 256. Residue was left to dece- 
dent’s daughter and her husband pro- 
vided they legally adopted, either before 
decedent’s death or one year thereafter, 
a boy and a girl of age three and 
further provided they have no child of 
their own during said period. The daugh- 
ter and her husband did not know about 
this provision until after his death. The 
contestants had, in fact, adopted a boy 
prior to the death of decedent and con- 
tacted agencies after decedent’s death, 
but were unsuccessful in adopting a girl. 
They objected to the paragraph of the 
will in question on the ground that it 
was impossible of performance. 


HELD: The stipulation is a condition 
precedent and since decedent was under 
no obligation to provide anything for his 
daughter, the devise could not vest until 
after the performance of the condition, 
and neither the impossibility of per- 
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formance nor the reason for non-per- 
formance will excuse the requirement 
of performance before vesting. 


CONSTRUCTION OF WILLS 


Kershaw v. Kershaw, 125 A. 2d 126. 
R. I. (T.&E., Nov. ’56, p. 1070.) 


Rights of life estate. 


Hunter v. First National Bank, 198 
Va. 637. By his will probated in 1933, 
testator left the residue of his estate to 
his wife for life with remainder to his 
kin. The rents and profits were to be 
hers absolutely and if these were less 
than $6,000 in any year, the principal 
could be encroached upon at the end of 
the year to make up the shortage. Dur- 
ing the twenty years until her death, 
she listed only $600 as received from 
the estate under this provision of the 
will, but in each annual settlement of 
her accounts she charged the estate with 
$6,000 as due her and with the total due 
at the end of each accounting period. In 
the present suit to construe the will, it 
was held that testator meant for his 
wife to have an annual income of $6,000, 
regardless of her actual needs, that she 
had an absolute right to this sum an- 
nually, and did not lose that right by 
failing to collect it out of corpus as it 
fell due. Her accumulated claim was 
therefore a charge against the estate to 
be paid before any distribution to the 
remaindermen. 


Testamentary trusts. 


Matter of Weiland, 1 N. Y. 2d 907. 
Testamentary trust with income to 


brother, Henry, for life, then to sister, 
Florence, for life; when both die or if 
both predeceased testator then on his 
death “transfer and pay over in equal 
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shares to brother Albert, and sister, 
Sophie, or if but one living then the 
whole to survivor.” Deaths occurred in 
following order: brother Henry, brother 
Albert, sister Sophie, and last sister 
Florence. 


HELD: The gift to the remainderman 
Albert and Sophie were conditioned on 
one or both surviving the termination 
of the trust and are therefore clearly 
contingent and not vested. Neither sur- 
vived the termination of the trust and 
the corpus must be distributed as in- 
testate property. 


Rights of adopted children. 


Estate of Stanford, 306 P. 2d 69, Calif. 
(T.&E., Apr. 57, p. 428.) 


Life estate held to have title in fee. 
Harvey v. Smith, 305 P. 2d 718, Calif. 


HELD: Where will provided that test- 
atrix’ husband was to have life estate 
in certain realty and be entitled to use 
the realty and keep all the revenue 
therefrom but not be entitled to dispose 
of it without written consent of testa- 
trix’ children, and will further gave 
husband the residue of the estate and 
the decree of distribution provided that 
there be distributed to husband a life 
estate, including all income, to the prop- 
erty involved and all other property of 
the estate whether described or not, hus- 
band received both a life estate and the 
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entire remainder interest and, therefore, 
was vested with title in fee. 


Vested remainder. 


Hargett v. Hargett, 295 S. W. 2d 307, 
Ark. Action for construction of a will. 
Where will devised certain land to testa- 
tor’s wife for life, and at her death 
to all his children in the manner pro- 
vided by law, testator’s children ac- 
quired a vested remainder in the land 
in question upon the death of testator, 
and son of testator, named as one of the 
remaindermen in testator’s will, had a 
right to dispose of such interest by will, 
and such right was not affected by the 
fact that he died prior to death of life 
tenant. 


Testator’s concern for life beneficiaries 
upheld. 


Lytle v. Zebold, 299 S. W. 2d 74, Ark. 
Will stated that trust property was to 
be conveyed to board of directors of 
public schools “now designated as School 
District No. 12” in the event no lineal 
descendants were living at the death of 
the last surviving life beneficiary. 


HELD: Where testator’s primary con- 
cern was for life beneficiaries and their 
descendants of testator’s blood who 
would receive trust income, gift of trust 
property to designated school district 
in the event that no descendants were 
living when last life beneficiary died 
was not an essential part of testamen- 
tary plan and the trust would not fail 
because the school district was consoli- 
dated with another school district, but 
would extend to said successor. 


Estate of Buzby, 123 A. 2d 723, Pa. 
(T.&E., Dec. ’56, p. 1169.) 


CONSTRUCTIVE AND 
RESULTING TRUSTS 


Insurance proceeds. 


New York Life Insurance Co. v. Nash- 
ville Trust Co., 292 S. W. 2d 749. Where 
insured by disappearing from his home 
and hiding out caused the courts to enter 
a judgment ordering his insurer to pay 
the proceeds of two life policies to his 
beneficiary, insured was guilty of ex- 
trinsic fraud, and upon discovery ap- 
proximately twenty years later of the 
fact that insured was still alive, in- 
surer was entitled to a constructive trust 
against proceeds of the policies still held 
by insured’s beneficiary. 


National service life insurance. 


Voedkel v. Tohulka, 141 N. E. 2d 344. 
A soldier asked his sister whether, if 
she were designated beneficiary of his 
National Service Life Insurance, she 
would distribute it equally among his 
brothers and sisters, to which question 
she agreed. Settlement of the insurance 
proceeds was made following soldier’s 
death, and sister refused to distribute. 


She contended that the National Service 
Life Insurance Act prohibits the crea- 
tion of a trust of such insurance, and 
that one who has a mere expectancy in 
property with no present interest can- 
not create a present trust thereof. 


HELD: The purpose of this provision 
of the Act was to protect the benefici- 
aries and close relatives and dependants 
of the deceased soldier, and said pro- 
vision was not directly opposed to an 
imposition of a trust on funds in con- 
formity with the soldier’s wishes if the 
facts exists under other principles of 
equity. This was a promise to create a 
trust supported by valid consideration; 
that being the share of the proceeds 
the sister was to receive. 


CONTEST OF WILLS 


Matter of White, 2 N. Y. 2d 309. The 
testimony of two witnesses (now de- 
ceased) in prior lunacy proceeding in- 
volving testator is admissible in probate 
proceedings; for purposes of $348 of the 
Civil Practice Act both proceedings in- 
volve “same subject matter and were 
between same parties;’” in lunacy pro- 
ceeding there was the right of cross-ex- 
amination even though it was not 
availed of. 


CONTRACT TO DEVISE 
AND BEQUEATH 


Cuenin v. Lakin, 304 P. 2d 157, Calif. 
Action was brought to enforce an agree- 
ment to devise realty and to impress a 
trust in favor of plaintiffs for reason- 
able value of realty. 


HELD: Where grantee probably ac- 
quired no interest by deed, because it 
was allegedly an attempted testamen- 
tary disposition and, when grantor’s at- 
torney wrote to grantee, requesting her 
consent to return of the deed, she condi- 
tioned her consent to agreement by 
grantor to execute a will devising other 
realty to her, and grantor agreed to 
devise such realty to the grantee and 
not to change the devise without the 
consent of the grantee and grantee pre- 
deceased grantor, grantee’s rights inured 
to the benefit of her heirs and were not 
affected by the section of the Probate 
Code providing that if a devisee or lega- 
tee dies during the lifetime of the testa- 
tor, the testamentary disposition to him 
fails, unless an intention appears t0 
substitute another in his place. 


Matter of Adams, 2 N. Y. 2d 796. 
The claim of a niece for services to de- 
ceased uncle during his illness, includ 
ing an alleged promise to make niece 
beneficiary of will, was rejected. 


HELD: The rule is that performance 
and acceptance of services raises the 
inference of an implied contract to pay 
the reasonable value thereof. Howeve!; 
such inference may not be drawn where, 
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because of the relationship of the par- 


ties, it is natural that such service 
should be rendered without pay. 


GUARDIANSHIPS 


Indirect sale of ward’s real estate to 
guardian’s husband. 


Pierson v. Smith, 292 S. W. 2d 689, 
Tex. Civ. App. Pierson died leaving three 
minor heirs. Mrs. Pierson later remar- 
ried. After qualifying as guardian, she 
sold the property to one Murphy. Murphy 
sold the land to the second husband of 
Mrs. Pierson. The heirs now sue for 
their interest in the property, claiming 
the guardian’s sale was void as being 
in violation of Texas Civil Statutes, Art. 
4205, which prohibits the guardian from 
becoming the purchaser either directly 
or indirectly of the ward’s property. 


HELD: Although the sale to the 
guardian’s second husband raised a fact 
question as to whether the transaction 
was bona fide, since the trial court found 
that it was, that finding would not be 
disturbed on appeal. Furthermore, as 
more than three years had elapsed since 
all children had become of age, this 
cause of action was barred by the three- 
year Statute of Limitations, Art. 5507. 


INHERITANCE 


Construction of legal heirs. 


Kimberly v. New Haven Bank, 144 
Conn. 107, 127 Atl. 2d 817. The testatrix 
died in 1902, leaving her estate in trust 
for the benefit of her two grandchildren, 
and providing that the trust should end 
upon the death of the survivor of the 
two grandchildren and the trust prin- 
cipal be paid over to their respective 
issue. Her will further provided: “If 
there should be none of the issue or 
issue of issue of my said grandchildren 
living at the death of the last of my 
said grandchildren then I give said trust 
estate to my legal heirs.” The grand- 
son died first, survived by no issue 
and leaving the granddaughter as his 
sole heir at law. Upon the granddaugh- 
ter’s death, survived by no issue but by 
a husband, the question was raised as 
to who were the “legal heirs” of the 


testatrix entitled to take as remainder- 
men. 


HELD: The court applied the rule 
favoring the early vesting of estates 
and the rule favoring the exclusion of 
a life beneficiary from having an added 
interest as one of the class of heirs or 
next of kin who take a remainder inter- 
est when the intended remainder fails; 
and found in favor of the heirs of the 
testatrix as determined at the date of 
her death in 1902, excluding, however, 
the two grandchildren. 


Descent of infants’ real estate. 


White v. Hogge, 291 S. W. 2d 22, Ky. 
(T.&E., Sept. ’56, p. 848.) 
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Rights of illegitimate children. 


Klingaman v. Klingaman, 128 A. 2d 
311, Del. Intestate, unmarried and with- 
out issue, is survived by a half-sister, 
an illegitimate child of the same mother. 
The common mother pre-deceased the 
decedent. Nearest other kindred were 
cousins. Sister was appointed admini- 
stratrix of the estate. 


HELD: The act relating to the in- 
heritance by illegitimate children con- 
ferred upon them the same right to in- 
herit in right of the mother as is con- 
ferred upon legitimate children. The 
half-sister of the decedent was capable 
of inheriting his estate, and it there- 
fore must be distributed to her. 


JOINT WILLS 
Effect on community property. 


Wilke v. Thomas, 295 S. W. 2d 288, 
Tex. Civ. App. 


HELD: A joint will of husband and 
wife, disposing of certain of the prop- 
erty, all of which was community prop- 
erty, to a niece, subject to the right of 
the survivor to have the possession, use 
and enjoyment of the property so long 
as the survivor should live, evidenced an 
agreement and comprehensive plan to 
dispose of all of the property of the 
husband and wife and, after the death 
of the wife and the probate of said will 
by the husband and his acceptance of 
the benefits of the will, the husband is 
estopped to alter the disposition of the 
entire community estate by his will. 


Reciprocal provisions not irrevocable. 


First National Bank of Nevada v. 
Freidnash, 302 P. 2d 281, Nev. Action 
by surviving husband to enforce alleged 
contract with wife, since deceased, to 
leave all property of either spouse to 
the survivor. 


HELD: The written instrument exe- 
cuted by husband and wife was testa- 
mentary in character and that as such, 
it was revocable at any time by either 
party in absence of any expression of 
or reference to an agreement not to re- 
voke, and could not be converted into 
mutual irrevocable promises to devise. 


JURISDICTION 


Claims against heirs of decedent. 


Tyler Bank & Trust Co. v. Shaw, 293 
S. W. 2d 797, Tex. Civ. App. This was a 
suit against a widow and son of the 
deceased for balance due on certain 
corporate notes which the deceased had 
guaranteed. 


HELD: Where there was no evidence 
showing a lack of necessity for an ad- 
ministration, the court did not have jur- 
isdiction over the estate. A previous 
judgment entered against the estate in 
such court was void and a subsequent 
judgment holding such prior judgment 


to be res judicata would be set aside 
insofar as it affects the estate. 


Necessary parties. 


Estate of Hensel, 301 P. 2d 105, Calif. 
First testamentary trustee filed a peti- 
tion to surcharge second testamentary 
trustee. 


HELD: Where beneficiary of trust 
was given notice, she was made a party 
and was bound thereby, and therefore 
it was not essential, in order to give the 
court jurisdiction to hear and determine 
the petition, that beneficiary be named 
as a formal party litigant. 


PERPETUITIES 


Suspension of power of alienation. 


Estate of Johnston, 47 A. C. 267, Calif. 
In determining whether a trust was cre- 
ated, the court held that language used 
by testatrix in her will directing that all 
other assets be held and administered by 
the executor of her estate “until they 
liquidate themselves” indicates a desire 
on the part of testatrix that final dis- 
tribution of her estate be delayed by 
her executor until such time. Therefore, 
it is possible that the absolute power of 
alienation would be suspended for a pe- 
riod longer than twenty-one years plus 
a period of gestation after some life in 
being at the time of creation of the 
interest. 
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POWERS OF APPOINTMENT 
Conflict of laws. 


Lewis v. Hanson, 128 A. 2d 819, Del. 
(T.&E., Apr. ’57, p. 418.) 


POWERS OF EXECUTORS AND TRUSTEES 


Lease of trust property beyond terms 
of trust. 


Menzel’s Will, 77 N. W. 2d 833, Minn. 
The original 99-year lease was executed 
in 1906 with no provision for readjust- 
ment of the rental figure. The new agree- 
ment extended the term of the lease 50 
years from its old expiration date, and 
made provision for the adjustment of 
rent. It also contained an option which 
would permit a further extension of 
the lease to 2105. Contingent remainder- 
men objected to the proposed lease in 
that the trust would terminate upon the 
death of two persons who had life ex- 
pectancies of less than 15 years. 


HELD: An extension of a lease be- 
yond the period of the trust should be 
approved where, because of changed con- 
ditions caused by monetary devaluation, 
the beneficiaries are deprived of sub- 
.stantial income which the settlor in- 
tended them to have. It noted that such 
business property could be leased on 
favorable terms only if long term leases 
were provided. 


Transfer discretion to successor trustee. 


Berkeley Baptist Divinity School v. 
Campbell, 140 N. E. 2d 532, Ill. A desig- 
nated trustee was vested with personal 
discretion as to the sale of a farm 
constituting the residue of the trust. A 
successor trustee was appointed and the 
question was: could said trustee exer- 
cise the personal discretion to pass title? 


HELD: The successor trustee did have 
the power and the duty to sell the land. 


Suit by creditor of decedent grantor. 


Chandler v. Welborn, 294 S. W. 2d 801, 
Tex. The grantor conveyed property to 
his children in 1951, at which time he 
was a patient in a mental hospital. Cred- 
itors of the grantor intervened in a 
quiet title action to set aside the deed 
on the ground that it was in fraud of 
their rights and that the grantor did 
not have the capacity to execute it. The 
plaintiffs attacked the creditors’ right to 
maintain the suit on the ground that 
the executor of the estate was the only 
person who could maintain suit for the 
benefit of the estate. 


HELD: The creditors of a decedent 
may maintain an action for the benefit 
of the estate to set aside the deed exe- 
cuted by the decedent while insane if 
(1) the other non-exempt assets of the 
estate are not sufficient to pay the 
claims of the creditors; (2) the prop- 
erty conveyed by such deed would be 
subject to the payment of such claims 
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if owned by the decedent at the time of 
his death; and (3) the heirs and per- 
sonal representatives of the decedent 
are adversely interested and attempt to 
uphold the deed. Statutes providing that 
suits for recovery of real and personal 
property belonging to the estate of a 
decedent may be instituted by the execu- 
tor or administrator, state a general 
rule of procedure and in absence of 
circumstances requiring intervention of 
equity, vest in personal representatives 
prior and exclusive right to bring such 
suits but do not operate to deny in all 
cases the right to persons other than 
the executor or administrator to insti- 
tute an action for the benefit of the 
estate. 


Surplus funds from foreclosure sale. 


Trenton Motor Co. v. Watkins, 291 
S. W. 2d 659, Mo. This was a suit as to 
the proper disposition of the surplus 
proceeds arising from a foreclosure sale 
under a deed of trust. 


HELD: Where claims had been al- 
lowed against the estate of deceased 
who left no personal property, admini- 
strator could intervene in an action in- 
volving a dispute as to the proper dis- 
position of the surplus proceeds from a 
foreclosure sale, claiming that the sur- 
plus proceeds should be paid to him for 
the benefit of creditors without an order 
of the probate court. Where the first 
deed of trust provided that the surplus 
proceeds of the foreclosure sake should 
be paid to the mortgagor or her legal 
representative, the surplus in the hands 
of the trustee should be paid to the 
administrator. 


Res ADJUDICATA 


Rights of after-born children to class 
gift. 

Evan’s Estate, 274 Wis. 459, 80 N. W. 
2d 408, and 81 N. W. 2d 489. Where will 
provided gift in trust to “my grand- 
children” with each grandchild entitled 
to share of principal upon attaining 
thirty, gift vested in grandchildren as 
a class subject to change by addition 
of after-born children coming into be- 
ing before the closing of the class when 
the first grandchild attained thirty years. 
Prior finding of court that class was not 
subject to open for after-born grand- 
children was not res judicata where 
their interests were in no way repre- 
sented in proceeding at which such de- 
termination was made. 


REVOCATION OF WILLS 
Revocation by subsequent and wholly 
inconsistent will. 
Crook’s Estate, 180 A. 2d 185, Pa. 
(T.&E., July ’57, p. 729.) 
RIGHT OF ELECTION BY SPOUSE 
Marital deduction. 


Matter of Noble, 2 App. Div. 2d 987, 
N. Y. The will provided that the be- 


quest to the surviving spouse be charged 
with one-third of the estate taxes, thus 
reducing her share to less than that 
provided by §18 of the Decedent Estate 
Law. Federal and New York marital 
deduction tax statutes would give her 
one-third of the net estate free of taxes, 
Widow was therefore entitled to exer. 
cise her right of election against the 
will to the extent of the difference. 


Non-resident’s estate. 


Estate of Gould, 140 N.E. 2d 801, 
Ohio. (T.&E., July ’57, p. 729.) 


TAXATION 


Charitable bequest to reciprocating state, 


Estate of Schwarten, 274 Wis. 146, 79 
NM. W. 2d 836. A bequest by a Wisconsin 
resident to a charitable corporation of a 
reciprocal state is exempt under §72.04 
(1, 3), 1955 Wis. Stats., from Wiscon- 
sin inheritance tax, even though the 
use of the bequest by the corporation is 
not restricted to charitable purposes 
recognized within the reciprocal state. 


Inheritance tax based on law in effect at 
decedent’s death. 


Estate of Skinker, 47 A. C. 2d 295, 
Calif. (T.&E., Jan. 757, p. 95.) 


Payment of tax from residue. 


New York Trust Co. v. Doubleday, 144 
Conn. 134, 128 Atl. 2d 192. Testator was 
survived by his second wife and by his 
children and grandchildren by his first 
wife. The residuary clause directed the 
residue to be divided into five equal 
parts: one part to his widow, one part 
to each of his three children, and one 
part to his two granddaughters. The tax 
clause directed that all estate taxes be 
paid “from my residuary estate,” and 
the principal question raised was whether 
the widow’s share should bear any part 
of the Federal Estate Tax. 


HELD: The tax pro-ration statute 
enacted in 1945, which provides that 
“allowances shall be made for any ex- 
emptions granted by the act imposing 
the tax .. .,” was not made inoperative 
by the language of the tax clause. The 
directive in the will that all estate taxes 
be paid from the residue is not a direc- 
tive against the pro-rating of estate 
taxes among residuary gifts. Accord 
ingly, the widow was given the benefit 
of the Marital Deduction and the shares 
of the children and grandchildren bore 
the tax. 


TRUSTEES 


Failure of successor trustee to give boné: 
Subsequent responsibility of prior 
trustee. 

State Trust Co. v. Toms, 244 N.C. 644, 

94 S. E. 2d 806. Under the will of testa 





tor a corporate trustee was appointed. 
Some years later said trustee sought t 
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be relieved of its duties. An order was 
signed by the clerk directing that the 
trust estate be turned over to the suc- 
cessor trustee. The jacket containing the 
papers was lost and there was little 
proof that the order was approved by 
the judge, or that the bond required by 
law was given by the successor trustee. 
The successor trustee converted the trust 
funds. The beneficiaries sought to re- 
cover from the corporate trustee on the 
ground that it had never been properly 
relieved of its duties as trustee. 


HELD: No recovery. There was a 
fnding of fact that the judge had ap- 
proved the order as required by law, 
thus removing that issue from the case. 
Further held that the failure to give 
bond does not make the appointment 
void. There was no responsibility on the 
retiring trustee to retain the assets until 
bond had been given. 


Mingling of trust funds. 

Osbourne v. First National Trust & 
Savings Bank, 302 P. 2d 417, Calif. 
Action was brought by remainderman 
after the termination of life estate to 
recover portion of subject matter of the 
life estate not consumed by the life 
tenant. 


HELD: Even though mingling of trust 
fund with his funds is improper, the 
trustee can properly unscramble the 
funds and after such unscrambling, the 
beneficiaries can look only to the funds 
apportioned to them. 


Surcharge and removal of trustee. 


Vest v. Bialson, 293 S. W. 2d 369, Mo. 
Held that although the trustee had not 
been guilty of dishonesty or bad faith 
in conducting a trustee’s sale of corpo- 
rate stock and reinvestment in realty, 
thereby making the entire investment of 
the trust in realty, it was such that he 
would be surcharged for a loss in con- 
nection therewith. A trustee who has 
incurred liability by reason of breach 
of duty regarding investments cannot re- 
duce his liability by proving that he has 
made a profit for the trusts by other 
legal or illegal conduct in the trust 
administration. The court, in removing 
the trustee, stated that personal hostility 
between a trustee and beneficiary gen- 
erally does not, in itself, constitute a 
ground for the removal or discharge of 
the trustee, but is a factor to be taken 


_ into consideration, especially where ex- 
' ercise of discretion by trustee requires 


personal relationship between trustee and 
beneficiary. 
TRUSTS 

Application of open mine doctrine. 

Mitchell v. Mitchell, 298 S. W. 2d 236, 
Tex The question concerned the applica- 
tion of the “open mine doctrine” to the 
allo ation between income and corpus of 
oil and gas royalties derived from oil 
anc gas leases covering property sub- 
Ject to a testamentary trust which be- 
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came effective prior to the Texas Trust 
Act. The trust did not evidence an in- 
tention that the trustee devote the prop- 
erties to oil and gas development. 


HELD: The “open mine doctrine” 
applies to royalties accruing from lands 
leased by the trustee in renewal of the 
leases made by the testatrix covering 
the same lands which expired after the 
death of the testatrix; but that the “open 
mine doctrine” does not apply to royal- 
ties accruing from lands upon which the 
trustee has made leases in renewal of 
leases made by the testatrix which ex- 
pired prior to her death, and upon which 
lands there was no effective lease by the 
testatrix at the time of her death. 


Charitable trusts. 


Estate of Hughes, 307 P. 2d 404. 


HELD: Where will disclosed that 
testatrix was interested in advancing 
religious work, and bequest to Seventh 
Day Adventist School was immediately 
followed by residuary clause wherein 
bequest was made to person who had 
been broadcasting over national net- 
works on religious subjects for many 
years, words used were sufficient to cre- 
ate a trust for charitable purpose as 
against one for broadcaster’s benefit. 


Creation of trust by delivery of deeds 
to third party. 


Hayhurst v. Paylor, 293 S. W. 2d 531, 
Tex. Prior to his death, decedent execu- 
ted eight deeds and delivered them to 
his attorney with instructions to give 
them to named grantees after he died. 
He retained no dominion or control over 
these deeds. After his death, a dispute 
arose as to this land, between the 
grantees under the deeds and the de- 
visees under the decedent’s will. 


HELD: Upon delivery of the deeds to 
the attorney the interest passed to the 
grantees, although enjoyment of it was 
deferred until the death of the grantor. 
Therefore, the property did not pass 
under the will. 


Bush’s Trust, 81 N. W. 2d 615, Minn. 
Deceased wrote his niece that he was 
having certain stock “put away” for 
her and would keep the certificate, but 
was having it transferred to her name. 

HELD: A trust had been created. An 
express trust is subject to the jurisdic- 
tion of the court from the time of its 
creation and neither dissipation of the 
trust nor any other act of the trustee 
can render him immune from court su- 
pervision in discharge of his financial 
responsibility. 

Cy pres. 

Matter of Syracuse University, 2 App. 
Div. 2d 466, 156 N. Y.S. 2d 779. Will 
probated in 1924 included a bequest to 
Syracuse University Medical School with 
a condition that it remain a “Class A” 
university. Subsequently, the school be- 
came part of the New York State Uni- 
versity. 

HELD: The gift did not fail because 
of the application of cy pres. 


Industrial National Bank v. Drysdale, 
125 A. 2d 87, R. I. (T.&E., Nov. ’56, 
p. 1065.) 


Discretion of trustee. 

Estate of Smith, 123 A. 2d 623, Pa. 
(T.&E., Oct. 56, p. 980.) 

Failure of will to modify prior trust. 


Harris Trust & Savings Bank v. First 
National Bank, 11 Ill. App. 2d 94, 136 
N. E. 2d 603. Testator executed and de- 
livered a written instrument setting up 
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an irrevocable trust in 1924. The instru- 
ment directed the trustee to pay the net 
income to the settlor during his life, 
and upon his death to pay out of the 
net income $5,000 per year to his wife 
during her life or until she shall remarry. 
Principal and all accumulated income 
should be distributed and paid to a 
certain charity as remainderman if op- 
erating as such. In a will executed in 
1952 trustor made other provisions for 
the accumulated income and remainder- 
man. 


HELD: The Trust Agreement disposes 
of the excess income, both by express 
language and by necessary implications; 
and the provision in the will with re- 
spect to the remainderman is nugatory 
and that it cannot be known whether or 
not, at the time of the death or remar- 
riage of the widow, the charity will 
have qualifications to avail itself of the 
provisions of the Trust Agreement. 


Indestructible trust. 


Cook v. City Bank Farmer’s Trust Co., 
3 App. Div. 2d 634, N. Y. Decedent dur- 
ing lifetime created inter vivos trust 
with herself as income beneficiary and 
on her death her daughter as income 
beneficiary with remainder to daughter’s 
issue or as directed in daughter’s will. 
Daughter was residuary legatee of dece- 
dent’s will. It was impossible for daugh- 
ter to have issue, but her petition to 
terminate the trust and claim the corpus 
outright was denied even though it 
would automatically go to her distribu- 
tees or under her will. The trust was 
indestructible and must be carried out 
in accordance with the donor’s directions. 


Inter vivos trust validity. 


Burnet v. First National Bank of 
Chicago, 140 N.E. (2) 362, Ill. The wife’s 
executor urged that two inter vivos 
trusts were invalid in that her deceased 
husband reserved virtually absolute con- 
trol of the power of revocation; and 
that the wife’s separate property, which 
belonged to her estate, was placed in 
her husband’s custody. The donor and 
his wife were domiciled in California at 
the time of his death, and py virtue of 
California law she became vested with 
half interest in his personal property. 
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HELD: The husband’s retention of 
virtually absolute control did not invali- 
date the trusts. Also, the inter vivos 
trust here created, by use of some of 
wife’s property as well as his own, were 
created with full knowledge of her right 
and power of appointment therein. By 
her renunciation in her will, she was 
estopped to attack the trust. Further, 
trusts created in Illinois, while they 
were so domiciled, would not be governed 
by California law. 


Ridge v. Bright, 244 N.C. 345, 93 S. E. 
2d 607. Decedent purchased shares of 
stock which were issued to her as trustee 
for her niece. The trust was revocable 
and provided for the payment of divi- 
dends to the decedent for life and upon 
decedent’s death title to the stock was 
to vest in the named beneficiary. The 
decedent left a will which disposed of 
all of her property. The action was 
brought by decedent’s executor to deter- 
mine whether the shares of stock formed 
a part of her estate. 


HELD: The stock was not a part of 
decedent’s estate. One may create a 
valid inter vivos trust with the creator 
as trustee. The power to revoke or 
modify the trust does not make it 
testamentary in character; nor was the 
execution of a will by the decedent, by 
which she disposed of all her property, 
a revocation of the trust. 


Liquidating dividend not trust income. 


Farmers Bank & Capital Trust Co. 
v. Hulette, 293 S. W. 2d 458, Ky. Testa- 
trix left in trust corporate stock valued 
at $48,400 with directions to distribute 
trust income to life tenants. The corpo- 
ration was subsequently dissolved and 
in liquidating, paid the trustee $238,000. 
The life tenants claimed the increase 
in the value of the stock was income to 
the trust. 


HELD: The word “dividends” within 
an applicable statute meant those dis- 
tributions of profits, earnings, or sur- 
plus of a corporation which were de- 
clared payable by its board of directors 
as return on its capital. The court held 
that the amount received by the trustee 
remained corpus. 


Payment of trust income. 


Estate of Feldman, 301 P. 2d 627, 
Calif. Testator created a trust which 
provided that a sister was to receive 
a life estate in the income, with a re- 
mainder over the income to testator’s 
wife. The question for determination is 
whether the first life income beneficiary 
of a testamentary trust is entitled to all 
income earned by the trust and paid to 
the executor, but not distributed to the 
trustee, during the period between the 
death of the testator and the death of 
life beneficiary. 


HELD: Since the will does not ex- 
pressly fix a date from which income 


shall be paid, it accrues from the testa- 
tor’s death, pursuant to §160 of the 
Probate Code. Although title to the trust 
estate vested in the trustee as of the 
date of testator’s death, and the income 
during the period of administration in- 
ured to the benefit of trustee, the suc- 
cessor beneficiary is entitled to the in- 
come which was received by the executor 
during the period of the date of testa- 
tor’s death and the date of death of the 
life beneficiary, because none of the 
specified income was actually received 
by the trustee prior to the death of the 
life beneficiary. 


Power of amendment. 


Mercantile Trust Co. v. Kilgen, 298 
S.W. 2d 387, Mo. Action by co-trustee 
under inter vivos trust agreement for 
instruction as to whether distributive 
share of one beneficiary should be 
charged with indebtedness evidenced by 
two notes of his held by trust estate. 


HELD: Letter of settlor to co-trustee 
requesting that no efforts be made to 
collect either principal or interest on 
notes was not an exercise of his power 
to amend trust instrument, and there- 
fore provision of trust instrument that 
at termination of trust any notes held 
by trust were to be charged against the 
son’s distributive share was applicable. 


Revocable inter vivos trust. 


First National Bank of Cincinnati v. 
Tenney, 165 Ohio St. 513, 138 N.E. 2d 
15. (T.&E., Dec. ’56, p. 1167.) 


Spendthrift trusts, support of wife and 
children. 


Gessler v. Gessler, 124 A. 2d 502, Pa. 
Statute provided that income from 
spendthrift trust shall be subject to 
claims for the support and maintenance 
of wife and minor children of the bene- 
ficiary. 


HELD: Deserted wife could recover 
for monies advanced by her for her own 
support and that of minor children and 
could subject trust estate of non-resi- 
dent husband to attachment proceedings. 


Stock dividend held income. 


Stipe v. First National Bank, 301 P. 2d 
175, Ore. Beneficiaries of trust brought 
suit against executor of the estate of 
deceased trustor to compel the executor 
to deliver certain shares of stock in 
corporation. 


HELD: Where trust agreement pro- 
vided that dividends on stock belonging 
to trust should be paid to the settlor 
during his life, but was silent as to stock 
dividends, all stock dividends declared 
by corporation, and not tendered by 
corporation on an optional basis, be- 
came part of the trust res, and not 
income to which settlor was entitled. 
But where corporation during certail 
years gave stockholders option to take 
stock or cash dividend, stock dividends 
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constituted trust income to which settlor 
was entitled, and not principal. 


Vested remainder. 


Matter of Sweazey, 2 App. Div. 2d 292, 
153 N. Y.S. 2d 857. Testamentary trust 
for daughter, Carrie, remainder to her 
issue; if none, to daughter, Frances, for 
life, and on her death remainder to her 
issue. On the death of testator in 1912, 
Carrie was 40, unmarried, with no chil- 
dren; Frances was 47, married, and had 
8 children. Frances predeceased Carrie, 
who died in 1953, childless, and 6 of 
Frances’ children predeceased Carrie. 


HELD: Distributees of the 6 deceased 
children of Frances share in the corpus 
of the trust—it was vested in them sub- 
ject to divestment. 


Montgomery v. Pierce, 212 Ga. 454, 93 
S.E. 2d 758. Testator by his will de- 
vised to his wife for life a tract of land 
with the remainder to four of his chil- 
dren, Frank, Hattie, John, and Annie. 
A later item in the will provided that 
in the event of the death of all four 
children without issue the land in ques- 
tion should go to the children of two 
other children of the testator, Fannie 
and Emma. Hattie and Annie died be- 
fore the testator without issue. John 
and Frank survived. John later died 
and by his will left all of his property 
to his wife. Frank still survived, but 
had no issue. John’s widow brought this 
action to remove a cloud on her title 
created by the claim of the children of 
Fannie and Emma, who contended that 
if Frank should die without issue the 
whole of the original tract devised by 
their grandfather would pass to them. 


HELD: Good title was vested in 
John’s widow. The law favors vesting 
of remainders in all cases of doubt. 
Words of survivorship are ordinarily 
construed to refer to the death of the 
testator unless the contrary appears. 


WILLS 
Alienability of remainders. 


Johnson v. Swann, 211 Md. 207, 126 
A. 2d 603. (T.&E., Jan. ’57, p. 96.) 


Alterations. 


Molden’s Estate, 128 A. 2d 568, Pa. 
(T.&E., May ’57, p. 528.) 


Aitorney loses fee. 


Estate of George, 187 N.E. 2d 555, 
Ill. Held that the fact that a will di- 
rected a certain attorney to be attorney 
for the executor gave the attorney such 
an “interest” in the will, within the 
Statute disqualifying attesting witnesses 
as beneficiaries, as to deprive him of a 
fee for services rendered the executor. 
The fact that there had been three at- 
testing witnesses, whereas only two were 
required, did not help the attorney since 
he was one of the two witnesses who 
testified at the hearing to admit the 
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will to probate. (Doctrine of this case 
has been overruled by 1957 statute.) 


Class gifts. 


Cryder v. Garrison, 128 A. 2d 761, Pa. 
(T.&E., May ’57, p. 527.) 


Copy of will admitted. 


Sparkman v. Massey Estate, 297 S. W. 
2d 308, Tex. A carbon copy of the origi- 
nal will which, it was alleged and proven, 
could not be found after diligent search, 
was offered for probate. 


HELD: Upon the theory of a lost will 
the evidence of the decedent’s continued 
recognition of the existence of the will 
represented by the carbon copy were 
sufficient evidence to rebut the presump- 
tion, arising from the loss of the original 
will, that the testator had destroyed the 
original will animo revocandi. 


Disinheritance provisions. 


Van Strien v. Jones, 46 A.C. 2d 718, 
Calif. (T.&E., Aug. ’56, p. 755.) 


Incorporation by reference. 


Jordan v. Virginia Military Institute, 
296 S. W. 2d 952, Tex. Held that a non- 
existent list referred to for the purpose 
of certain dispositions in a will cannot 
be incorporated into the will by reference 
and further held that the clause attempt- 
ing to dispose of property by reference 
to such list is void. Court held, however, 
that the invalidity of such clause did 
not invalidate the entire will and that 
the property which such clause attempted 
to dispose of passed by virtue of the 
residuary clause to the residuary lega- 
tees in the absence of a contrary intent. 


Insurance. 


Nolte v. Nolte, 76 N. W. 2d 881, Iowa. 
Where will recited that testator had been 
carrying two life policies, in which his 
wife and sons had been named benefici- 
aries, but that he had changed the bene- 
ficiaries and had made the policies pay- 
able to his estate, and will directed that 
money from policies, unless it be used 
for payment of debts, should be paid 
on contract for purchase of realty and 
that balance due should be given as in 
item of will giving residue to testator’s 
wife, and before death of testator bal- 
ance due under contract for purchase of 
realty had been paid and the realty had 
been sold, and will made considerable 
provision for testator’s wife and little 
provision for testator’s sons by prior 
marriage, insurance proceeds were liable 
for debts of testator and were not pay- 
able to his wife. 


Integration. 


Estate of Plumer, 306 P. 2d 110, Calif. 
Three sheets were dated in decedent’s 
handwriting, but only one of the sheets 
bore testator’s signature. Two of the 
sheets constitute a valid, holographic 
will. The contest herein relates to the 


third sheet dated and written in dece- 
dent’s handwriting but unsigned. 


HELD: All three pages were intended 
as the will of testator. Under the Doc- 
trine of Integration, which is the asso- 
ciation of disconnected writings by 
their internal sense, the third sheet con- 
stituted a valid part of such will. 


Lapsed gift. 


Will of Rosnow, 273 Wis. 4388, 78 N.W. 
2d 750. Upon lapse of interest in residu- 
ary estate, such share passes by opera- 
tion of law of descent and persons who 
qualify as heirs-at-law will share in the 
intestate property even though testator 
expressly stated in his will that they 
should take no part of his estate. 


[Committee members: Leroy Charles, 
Chicago, Ill.; Charles B. Cumings, Flint, 
Mich.; William Taft Feldman, Balti- 
more, Md.; Pinkney Grissom, Dallas, 
Tex.; Milton Harris, Winchester, Va.; 
E. James Hickey, Rochester, N. Y.; 
Charles B. Kaufmann, Davenport, Ia.; 
Harold F. Lichtsinn, Milwaukee, Wis.; 
Thomas J. Michie, Charlottesville, Va.; 
Franklin Riter, Salt Lake City, Utah; 
John L. Russell, Alliance, Ohio; Raymond 
T. Sawyer; Jr., Cleveland, Ohio; J. Nic- 
holas Shriver, Jr., Baltimore, Md.; 
Robert L. Strong, New York, N. Y.; 
Donald R. Taggart, Camden, N. J.; John 
J. Walsh, Boston, Mass.; J. R. Wilson, 
El Dorado, Ark.] 
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STATE LEGISLATION AFFECTING 
TRUSTS AND ESTATES” 


CONNECTICUT 


S.B. 30: Amends Sec. 6979 authorizing 
foreign corporate fiduciary to act if 
named in will of resident or nonresident 
leaving property in state, to include for- 
eign corporate fiduciary named by per- 
son to whom power of appointment of 
executor or trustee was granted in such 
a will. 


S.B. 179: Substantially simplifies pro- 
cedure for transfer of securities by and 
to fiduciaries. 


S.B. 185: Establishes conditions under 
which executor or administrator may pay 
claim of his own against estate. 


S.B. 231: Extends validity of bequests 
to inter vivos trusts to include such 
trusts created by spouse, parent or child 
of testator, provided however that, if 
trust is amended or revoked subsequent 
to execution of will, bequest shall be in- 
valid; mere addition or withdrawal of 
assets shall not be deemed amendment, 
nor change in trustee if substituted trus- 
tee is corporate fiduciary authorized to 
act in state; inter vivos trust shall not 
thereby be made subject to jurisdiction 
of probate court unless trustee is located 
outside state, in which case bequest shall 
be administered as testamentary trust 
under jurisdiction of probate court ad- 
mitting will to probate. 


S.B. 355: Sets basis for compensation 
of guardians and conservators of per- 
sons supported by state or receiving state 
benefits. 


H.B. 419: Permits establishment of 
mutual trust investment company as 
medium for common investment of funds 
held by corporate fiduciaries. 


H.B. 1873: Amends Sec. 2490d to au- 
thorize court to allow family to use fam- 
ily car during settlement of estate. 


H.B. 2121: Substitutes Uniform Gifts 
to Minors Act for Model Gifts of Securi- 
to Minors Act. 


H.B. 2279: Removes limitation ($2,000) 
on amount which may be held for minor 
without guardian where held as cus- 
todian under chapter 337a. 


*Some of the legislation previously reported in 
TRUSTS AND ESTATES is omitted here; see Apr., 
p. 399; May, p. 518; June, p. 617; July, p. 721; 
Aug., p. 801. 
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P. PHILIP LACOVARA 
New York, N. Y.; Committee Chairman 


Act 486: Limits amounts which fiduci- 
aries may invest in shares of building 
or savings and loan associations to maxi- 
mum insured by Federal Savings and 
Loan Insurance Association; provides 
that fiduciaries may transfer’ stocks, 
bonds or securities without court order. 


FLORIDA 


H.B. 142: Provides that agreement to 
make will must be in writing subscribed 
by two witnesses. 


ILLINOIS 


S.B. 50: Broadens exemption of em- 
ployees trusts from rule against accumu- 
lations to cover “pooled” pension plans 
and unemployment benefit plans. 

S.B. 51: Adds to permissible classes of 
investments by guardians and conserva- 
tors preferred and common shares of 
corporations, including shares of invest- 
ment companies and investment trusts, 
meeting stated requirements; aggregate 
investment in such shares shall not ex- 
ceed one-third of market value of estate; 
also added are savings and time deposit 
certificates of state or national banks 
doing business in Illinois, to extent in- 
sured by United States or agency thereof. 


S.B. 53: Amends Ch. 3, Sec. 478, to 
raise from $1,000 to $3,000 maximum 
size of estate on which administration 
may be dispensed with, and_ rewrites 
other conditions; revises Sec. 330 relat- 
ing to surviving spouse’s allowance to 
provide for minimum of $1,000 for spouse 
and minimum of $500 for each minor 
child of decedent. 


S.B. 54: Provides that marriage re- 
vokes any will executed before marriage; 
that divorce or annulment revokes all 
interests given spouse in any will ex- 
ecuted before entry of decree; and that 
no will so revoked may be revived except 
by re-execution. 


S.B. 69: Gives court power to appoint 
conservator to collect for estate of al- 
leged incompetent pending appointment 
of conservator or appeal from such ap- 
pointment. 


S.B. 174: Makes changes similar to 
S.B. 50 with respect to rule against per- 
petuities. 

S.B. 242: Provides that share in class 
gift which legatee would have taken if 


he had survived testator shall pass to 
descendants of legatee (instead of other 
members of class) where legatee is de- 
scendant of testator. 


S.B. 486: Amends Ch. 3, Sec. 215 to 
require, where probate of will is con- 
tested, that court give such notice of 
hearing to testamentary trust bene- 
ficiaries as it deems expedient, and ap- 
point guardian ad litem for any such 
minor beneficiary. 


S.B. 449: Amends Ch. 3, Sec. 406, giv- 
ing executor power to complete dece- 
dent’s contract to convey real estate, to 
make it inapplicable to conveyance by 
an executor under power given by will; 
makes similar exception to Ch. 3, See. 
363, relating to sale or mortgage of per- 
sonal estate. 


H.B. 61: Makes optional instead of 
mandatory issuance of letters of ad- 
ministration when 30 days have elapsed 
after death of ward. 


H.B. 145: Permits witness to will to 
act as attorney for estate; allows em- 
ployee or shareholder or partner to wit- 
ness will without disqualifying corpora- 
tion or associated individual as paid fidu- 
ciary. 


H.B. 161: Adds guardians and con- 
servators to statute permitting fiduciaries 
to invest in common trust funds but only 
upon approval by court. 


H.B. 187: Amends Ch. 3, Sec. 307 to 
restate types of interests involved in 
proceedings to sell or mortgage real es- 
tate interests. 


H.B. 367: Creates Department of Fi- 
nancial Institutions to administer laws 
pertaining to state banks, trust com- 
panies and like businesses. (H.B. 29 
transfers certain administrative func- 
tions from Auditor of Public Accounts 
to this new Department.) 


H.B. 754: Permits guardian or con- 
servator to invest in any U.S. govern- 
ment obligations (not merely savings 
bonds), deposited with Secretary of 
Treasury, a Federal Reserve Bank o 
other agency designated by Treasury. 


H.B. 970: Authorizes court in disere- 
tion to appoint one estate appraiser 1 
stead of three. 
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Ch. 98: Substantially simplifies pro- written decrees and orders of Probate and improvements thereof, is not a trans- 
cedure for transfer of securities by and Court in contested cases or where court fer of property, unless the donor of such 
to fiduciaries. has reserved judgment. joint tenancy so elects, on death of one 

Ch. 304: Grants concurrent jurisdic- of such tenants. However, if joint ten- 
tion to Probate Court with Superior ancy is terminated for reasons other 
Court in connection with old age as- than death, there is a transfer to which 
sistance liens on real estate. gift tax applies. 

Ch. 429: Amends Ch. 65 G.L. to change Ch. 311: Amends Sec. 48.39 to allow 
H.B. 108: Adopts Uniform Gifts to que date for payment of inheritance fiduciary funds awaiting investment in 


KANSAS 


H.B. 52: Makes housing bonds aided 
by U. S. Government permissible for 
trust fund investment. 


Minors Act. taxes from one year to 15 months after banking department of corporate fi- 

S.B. 182: Authorizes Director of Reve- death. duciary to be used by bank upon de- 
nue to charge scheduled fees for services MINNESOTA posit of prescribed collateral with Com- 
in connection with administration of missioner of Banks. 


’ Ch. 21: Amends Sec. 303.25 subd. 1 ; 
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a. S.B. 398: Amends Sec. 59-1201 to 


minous states, without filing bond and 
qualifying as foreign corporation with 
Secretary of State as heretofore pro- 


472.010 — Defining certain terms. 
472.055 — Permitting Court to con- 


of specify that personal representative’s in- 
ventory shall include all real and tangi- 
ble personal property owned by decedent 


ne- 
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473.013 — Providing that probate pro- 
ceedings are in rem and that no notice 
is jurisdiction. 

473.017 — Describing contents of ap- 
plications for letters. 


473.020 — Providing that any inter- 
ested person may apply for letters and 
describing contents of application. 

473.090 — Describing those cases in 
which probate court may refuse letters. 

473.090 — Dispensing with administra- 
tion in certain other cases. 

473.095 — Empowering court to make 
apportionments of estate between spouse 
and minor children in certain cases. 


473.097 — Describing cases in which 
spouse and minor children have defeas- 
ible right to personal property prior to 
granting of letters. 


473.103 — Providing that certain dis- 
tributees are entitled to real property of 
estate without appointment of executor 
or administrator. 

473.110 — Describing to whom letters 
testamentary shall be granted. 


473.139 — Providing for resignation 
of executor. 
473.220 — Providing that surviving 


partner or partners shall file verified in- 
ventory of partnership in certain cases. 
473.233 — Providing that inventory of 
estate be returned within 30 days after 
letters and describing contents thereof. 


473.237 — Providing that attached to 
inventory shall be affidavit that it is cor- 
rect. 

473.287 — Empowering court to re- 
deem pledged assets in certain cases. 

473.307 — Describing procedure to be 
followed when petition for specific execu- 
tion of contract is filed. 


473.313 — Providing that such peti- 
tion may be filed either in Circuit Court 
or Probate Court. 


473.333 — Empowering court to permit 
executor to invest surplus funds. 


473.337 — Empowering executor or 
administrator to deposit surplus funds in 
banks. 

473.360 — Barring claims not filed 
within 9 months of first publication of 
notice of letters; abating or barring all 
actions against estate within 9 months 
after first publication of letters unless 
notice of revival is filed. 

473.460 — Describing conditions under 
which assets of estate will be sold, mort- 
gaged or leased. 


473.473 — Providing that court may 
authorize credit to be given by executor 
or administrator for interest. 

473.487 Empowering executor or 
administrator to file petition to sell, mort- 
gage or lease personal property belonging 
to estate and stating contents thereof and 
procedure to be followed. 


473.490 — Empowering court to re- 
quire hearing to determine if real proper- 
ty of estate should be sold, mortgaged 
or leased. 

473.493 — Empowering executor or ad- 
ministrator to file petition to sell, mort- 
gage or lease real property; describing 
contents of petition and procedure to be 
followed. 


473.553 — Directing Clerk of Court to 
keep list of all executors and administra- 


tors. 


473.587 — Requiring executor or ad- 
ministrator to give at least 22 days notice 
by publication that he will file final set- 
tlement and providing for notice to heirs 
by ordinary mail. 
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473.603 — Providing that legal repre. 
sentatives of deceased, resigned or jp. 
competent executor shall file final settle. 
ment. 


473.613 — Providing that upon appli. 
cation distribution may be made of spe. 
cific legacies. 


473.663 — Providing that any person 
who has interest in property of deceased 
person may file petition in certain cases 
to determine rights. 


474.150 — Providing that any gift in 
fraud of marital rights of surviving 
spouse shall at election of surviving 
spouse be treated as testamentary, and 
establishing presumption of fraud in all 
conveyances of real estate wherein sur. 
viving spouse has not joined. 


474.160 — Providing right of election 
in surviving spouse in certain cases and 
providing for share to be taken. 


474.170 — Directing Clerk of Court to 
inform surviving spouse of right to 
elect. 

474.180 — Providing that such election 
must be made within 10 days after ex- 
piration of time limited for contesting 
will, except in certain cases. 


474.200 — Providing that right of elec- 


tion is personal and not transferable or 4; 


exercisable after death. 


474.250 — Providing absolute allow- 
ance to surviving spouse or unmarried 
minor children consisting of Family 
Bible, electrical appliances, and like arti- 
cles. 


474.260 — Providing for allowance to 
unmarried minor children and to sur- 
viving spouse and exempting it from all 
claims. 

474.270 — Providing time in which 
said property shall be applied for. 


474.280 — Providing for payment of 
money in lieu of said property when it 
has already been sold. 

474.290 — Providing that at any time 
prior to return of inventory, application 
may be made for homestead allowance 
and describing such allowance. 


475.025 — Describing who shall be 
natural guardian of children. 


475.030 — Describing cases in which 
letters of guardianship may be issued. 


475.055 — Describing persons who 


qualify to act as guardian. 


475.175 — Providing that upon appli- 
cation, court may renew or extend 
payment of mortgage, deed of trust or 
lien or give right to borrow thereon for 
certain purposes. 


475.190 — Describing investments au- 
thorized for guardians. 

475.200 — Empowering guardian to 
dispose of estate of ward by court order. 


475.320 — Describing procedure to be 
followed upon death of ward. 


S.B. 2: Provides for administration 
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and enforcement of property rights in 
estates of decedents who were not resi- 
dents of Missouri. 


S.B. 4: Repeals and enacts new Sec- 
tions relating to inheritance taxes as fol- 
lows: 

145.020 — Imposing tax on transfer of 
property at death except intangibles; 
transfers as part of stock, bonus, pen- 
sion, disability, death benefit or profit- 
sharing plans; life insurance proceeds 
payable other than to estate; property 
passing to surviving spouse and minor 
children under Sections 474.250 or 
474,260. 


145.090 — Exempting from taxes all 
Ptransfers to charity; providing for mari- 
tal deduction in favor of wife and fur- 
ther providing other specific exemptions 
to relatives of various degrees. 


145.150 — Granting jurisdiction to 
Probate Court to determine amount of 
tax and providing for procedure to be 
followed. 


S.B. No. 5: Repeals Section 528.110 
which empowered court to appoint guar- 
dian for minor owner of land and Sec- 
tion 528.120 which provided for bond of 
guardian. 


S.B. 6: Repeals Sections 513.495, 
513.500 and 513.505 relating to home- 
stead interest of widow and minor chil- 
dren. 





S.B. 98: Repeals and effects technical 
changes in Section 456.120 to eliminate 
apparent inconsistencies with Section 
363.205, both relating to power of foreign 
corporations to act as trustee. 


H.B. 33: Provides that motor vehicle 
ownership in names of husband and wife 
creates estate by entirety, and new cer- 
tificate will be issued to survivor. 


H.B. 48: Adopts Uniform Gifts to 
Minors Act. 
H.B. 90: Exempts employees trusts 


from rule against perpetuities. 


NEW HAMPSHIRE 


S.B. 171: Increases surviving spouse’s 
right of election, where no issue, parent, 
brother or sister, by $2,000 for each full 
year of marriage. 


NORTH CAROLINA 


Ch. 320: Validates conveyances of 
North Carolina property made prior to 
Jan. 1, 1957, by non-resident executor, 
acting under power of sale contained in 


; will of non-resident. Does not apply to 


pending litigation. GS 28-39.1. 


Ch. 429: Permits clerk of superior 
court to allow counsel fees to attorney 
serving as executor, administrator, testa- 
mentary trustee, collector, or other per- 
sonal representative or fiduciary (in ad- 
dition to commissions allowed him as 
such representative) where attorney ren- 


~~ 
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ders professional services to estate be- 
yond routine duties of administration. 
GS 28-170.1. 


Ch. 491: Provides that after death of 
intestate spouse and payment of funeral 
expenses, if balance in hands of clerk 
of superior court does not exceed $250 
(now $50), clerk must pay halance to 
surviving spouse (if there is no sur- 
viving spouse, then to heirs or ‘stribu- 
tees). GS 28-68.2 (6). 


Ch. 508: Declares that federal farm 
loan bonds issued by federal land banks, 
federal intermediate credit bank deben- 
tures, and debentures issued by central 
and regional banks for cooperatives are 
authorized investments for fiduciaries. 


Ch. 513: Requires administrator to 
take possession of and administer per- 
sonal property of missing person, includ- 
ing proceeds of sale of any interest in 
real estate which has been sold by mort- 
gagee, trustee, etc. GS 28-2.1. 


Ch. 783: Deletes limit (5% of deceased 
partner’s share) on commissions which 
surviving partner may receive for settl- 
ing partnership estate. GS 59-82. 


Ch. 986: Provides that where joint fed- 
eral income tax return is filed on behalf 
of husband and wife and after death of 
one of them refund is made because of 
overpayment, such refund (if not in ex- 
cess of $500) becomes sole property of 
surviving spouse, irrespective of whether 
deceased spouse died before or after fil- 
ing of such joint return. GS 28-56.1. 

Ch. 1059: Corrects typographical er- 
rors; requires administrator, executor, 
or collector to file inventory “within 30 
days after the expiration of one year.” 
Effective July 1, 1957. GS 28-117. 


Ch. 1340: Denies $5,000 exemption to 


each child under 21 if widow (receiving 
all or substantially all of husband’s es- 
tate by will) elects to take additional 
$5,000 exemption for each such child. GS 
105-4; changes all references to “Fed- 
eral Revenue Act of 1926” in GS 105-7 
to read “Internal Revenue Code of 1954;” 
specifies that Federal estate taxes are not 
to be deducted in determining fair mar- 
ket value of property subject to inherit- 
ance tax. GS 105-9; rewrites GS 105-14 
to prescribe following method by which 
Class A and Class B beneficiaries may 
claim credit by reason of inheritance 
taxes paid on a prior transfer within two 
years of death of decedent under whom 
they claim; credit is to be determined by 
taking that proportion of total tax paid 
by prior transferee which property pre- 
viously taxed and transmitted to present 
beneficiary bears to total property re- 
ceived by prior transferee; provides that 
lien of inheritance taxes against property 
in estate is limited to a period of ten 
years from date of decedent’s death. 
GS 105-20; amends GS 105-29 concerning 
refund of overpayments in event valua- 
tion of estate is reduced, to provide that 
refunds of amounts less than $3 will be 
made only upon written demand, and to 
provide that no refunds are to be made if 
discovery of overpayment or demand is 
not made within three years from date 
for filing return or within six months of 
date of payment, whichever is later. Ef- 
fective July 1, 1957. 


Ch. 1426: Provides that when missing 
person is presumed dead under provisions 
of Art. 22, GS Ch. 28, all real estate held 
by such person as tenant by entireties 
shall vest in surviving spouse in same 
manner as if missing person had died na- 
tural death, and survivor can deal with 
property as absolute owner. If missing 
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person reappears, he may file notice of 
his appearance, and obtain court order 
restoring estate by entireties. Does not 
apply to pending litigation. GS 28-197.1. 


Ch. 1444: Declares that interest of 
trustee as beneficiary of life insurance 
policy is sufficient property interest to 
support creation of inter vivos trust, not- 
withstanding fact that insured or other 
person has rights commonly incident to 
ownership of policy (with certain ones 
listed). Act applies to all life insurance 
trusts, whenever created, but not to 
pending litigation. 


OREGON 


S.B. 184: Makes Urban Renewal Bonds 
legal for fiduciary investment. 

Ch. 237: Amends Secs. 126.405 and 
126.415 to eliminate reference to in- 
vestment of proceeds of sale of ward’s 
property made pursuant to guardian’s 
petition, but adds to Sec. 126.320 declara- 
tion that funds must be invested with ap- 
proval of court in accordance with 
statutes relating to fiduciaries. 


Ch. 345: Permits devise or bequest to 
trustee of trust in existence at date of 
death and established by instrument ex- 
ecuted prior to execution of will, al- 
though same be amendable, provided will 
or last codicil is executed after all amend- 
ments to inter vivos instrument. 


Ch, 352: Amends Sec. 116.020 relating 
to distribution of estate without admin- 
istration to raise maximum limit from 


$150 to $1,000 and to make act applica-- 


ble to widowers as well as widows. 


Ch. 363: Amends Sec. 117.350 to per- 
mit distribution of legacy prior to clos- 
ing estate. 

Ch. 410: Amends Sec. 116.510 to per- 
mit filing of claim against estate (not 
barred by statute of limitations) up to 
time of filing final account (formerly up 
to time of completing administration) ; 
amends Sec. 116.525 relating to trial of 
rejected claims. 


SouTH CAROLINA 


Act 577: Reduces testamentary age for 
married persons to 18. 


SoutH DAKOTA 


H.B. 660: Limits publication of notice 
in summary administration of small es- 
tates to legal newspapers. 


H.B. 1047: Provides for change of 
venue of guardianship proceedings during 
term of guardianship and after appoint- 
ment of guardian. 


H.B. 1050: Increases amount which 
must be obtained, cash requirement and 
amount of exempt proceeds on sale of 
homestead in estate in proceeding by 
creditors. 


TEXAS 


S.B. 165: Permits banks to act as fiduc- 
iary and depository without bond. 
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WEST VIRGINIA 


H.B. 27: Grants capacity to make will 
to minors 18 years of age. 


H.B. 184: Makes future options con- 
tained in leases to purchase whole or 
part of leased premises, exercisable dur; 
ing term or immediately upon termina- 
tion of lease, enforceable in accordance 
with terms thereof irrespective of rules 
against perpetuities. 


H.B. 286: Changes course of descent 
of real estate so that the whole passes 
to surviving spouse if there is no child 
or descendant of any child, or to father 
and/or mother, if there is no surviving 
spouse; makes conforming changes in 
Sec. 4082 with respect to shares in par- 
tition. 


H.B. 287: Provides that for tax pur- 
poses transfers made within three years 
before death of grantor without ade- 
quate valuable consideration shall be 
“presumed” (rather than “construed” as 
in former statute) to have been made in 
contemplation of death, and limits tax to 
surviving spouse on jointly held property 
with right of survivorship to not more 
than 50% of its value. 


S.B. 49: Makes 10 year statute of 
limitations applicable upon collection or 
lien of inheritance and transfer taxes 
irrespective of whether personal repre- 
sentative has been appointed or qualified. 


S.B. 97: Amends Sec. 3642 to govern 
appraisal of property and payment in 
partition situations. 


S.B. 332: Provides that, in determina- 
tion of market value for inheritance and 
transfer taxes, part of value of property 
which was allowed as an exemption and 
upon which tax was not actually meas- 
ured and paid shall not be deducted as 
previously taxed property. 


WISCONSIN 


Ch. 11: Requires that attorney gen- 
eral be notified in probate cases where 
legatee or distributee is not in position 
to receive his share and proceeds are 
deposited in school fund. 


Ch. 144: Provides that for inheri- 
tance or gift tax purposes, in determin- 
ing transfer of property, with respect 
to any transfer after July 22, 1951, ex- 
ception for close relatives shall not in- 
clude any power to appoint to extent 
of any property as to which such power 
is validly exercised by creating another 
power to appoint. 


Ch. 151: Preserves income and gift 
tax liens on real estate owned in joint 
tenancy upon death of joint tenant ow- 
ing such taxes. 

Ch. 185: Provides that prospective 
fees of trustees for administering testa- 
mentary trust are not deductible for in- 
heritance tax purposes. 

Ch. 197: Revises Sec. 311.055 relat- 
ing to summary settlement of small es- 
tates; requires that life insurance and 


certain gifts be set forth in petitigp. 
other provisions relating to notice, 


Ch. 198: Amends Sec. 316.01 to perm 
mortgage, lease or sale of homestead } 
all persons interested therein consent jy 
writing, consent of minor or incompeten; 
to be given by guaraian. 


Ch. 210: Amends Sec. 233.23 to gran 
husband curtesy in all land of which wif, 
died seized, including that devised by 
will. 


Ch. 211: Declares that no will shal 
be construed as contractual unless such 
fact affirmatively appears in express 
language on face of instrument, excep 
in case of joint wills which exist as singk 
document. 


Ch. 232: Provides that acceptance of 
bequest or devise or participation by 
legatee or devisee in probate proceedings 
shall not constitute election by him t 
forego, waive or convey his pre-existing 
interest or right of survivorship in any 
property which will attempts to dispose 
of unless will otherwise provides ex. 
pressly. 


Ch. 300: Adopts Uniform Principal and 
Ch. 385: Provides penalties for trus- 


tee who fails to pay amounts due under 
trust receipt. 


Income Act. | 


Ch. 399: Makes interest in joint ten- 
ancy of decedent subject to claims for 
public assistance received by decedent. 

Ch. 404: Provides that exercise by ‘ 
settlor of power to revoke, alter or 
amend trust shall be effective as to prop- 
erty going to trust by will even though 
settlor’s will is not re-executed or re- 
published. 


Ch. 506: Creates presumption that 
trustee receiving real estate by will has 
full power to convey such real estate. 


Ch. 524: Prohibits fiduciaries from 
purchasing property from estate unless 
approved by all interested parties and 
court or authorized by will. 


Ch. 650: Revises law permitting re- 
lease of powers of appointment under 
certain conditions. 


[Committee members: William H. Ad- 
kins, Easton, Md.; Tom T. Baker, Hunt- 
ington, W. Va.; Edward B. Benjamin, Jr., 
New Orleans, La.; Willard R. Brown, 
Miami, Fla.; Archibald H. Cashion, New 
York, N. Y.; Claude E. Chalfant, Hut- 
chinson, Kans.; Fred W. Hall, Jr., Ro- 
chester, N. H.; Joseph A. Luyckx, De- 
troit, Mich.; Eleanor March Moody, Bos- 
ton, Mass.; Robert Neill, Jr., St. Louis, 
Mo.; Vernon T. Reece, Jr., Denver, Colo.; 
Arthur Roberts, Duluth, Minn.; Alphonso 
Santangelo, Norristown, Pa.; Richard F. 
Sater, Columbus, Ohio; Furman Smith, 
Atlanta, Ga.; George G. Tennant, Jr. 
Englewood, N. J.; Delvy T. Walton, Los 
Angeles, Calif. Acknowledgment is ex- 
tended to Robert V. Tarbox of Minn- 
eapolis, Minn., for his assistance.] 
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TRUST AND PROBATE LITERATURE 


DECEDENT ESTATES 


Model Will. By William J. Bowe. Van- 
derbilt Law Review—June 1956, Vol. 9, 
No. 4, p. 795. Model will, with explana- 
tory comments, of the father of a closely 
knit family group, designed to minimize 
family estate and income taxes. 


Troublesome Will Provisions. By Wil- 
liam K. Stevens. Taxes—December 1956, 
Vol. 34, No. 12, p. 809. Discusses tax as- 
pects of tax clauses, simultaneous death 
clauses, gifts and bequests, estate income, 
marital deduction provisions and provi- 
sions for charity in wills, and how such 
provisions can be handled tax-wise. Re- 
views common errors in drafting, with 
suggestions on limiting tax liability. 


Standard Clauses for Wills. By Ralph 
R. Neuhoff. Trusts and Estates—Jan- 
uary, February, March and April 1957, 
Vol. 96, Nos. 1, 2, 3 and 4. Four install- 
ments of a series of articles based on 
Mr. Neuhoff’s forthcoming revision of 
his book on will clauses. The author pre- 
sents a series of will clauses, accom- 
panied by a most discerning analysis. 
Anyone having any interest in this field 
will have his appetite whetted for the 
book. 


How to Have a Will Form Paragraph 
System. By Ralph R. Neuhoff. The Prac- 
tical Lawyer—May 1957, Vol. 3, No. 5, 
p. 82. Describes a convenient method of 
preparing forms of wills, using various 
trust clauses as illustrations. 


Pour-Over Wills. By Christian M. 
Lauritzen, II. Trusts and Estates— 
November 1956, Vol. 95, No. 11, p. 992. 
The validity of the frequently used de- 
vice of a will provision providing for a 
“pour-over” into a revocable trust con- 
tinues to be “the subject of vexed con- 
troversy.” The author discusses the fas- 
cinating problem involved in Continental 
Bank v. Chicago Art Institute, 409 II. 
481 (1950), and various statutes intended 
to specifically authorize use of the device. 

Some Common Problems Inciient to 
Drafting Dispositive Provisions of Dona- 
tive Instruments. By W. Bryan Bolich. 
North Carolina Law Review — Dec. 1956, 
Vol. 35, No. 1, p. 17. Discussion of prob- 
lems of draftsmanship in wills and trusts 
especially as related to class gifts and 
end limitations. 


A Practitioner Looks at Some Practical 
Aspects of the Preparation and Execution 
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of Wills. By Cornelius W. Wickersham. 
The Practical Lawyer — March 1957, Vol. 
3, No. 3, p. 51. Necessity of ascertaining 
all facts as marital status, heirs-at-law, 
age of beneficiaries, legal residence as it 
affects personalty, state inheritance 
taxes, advice as to domicile. Physical and 
mental condition of testator, use of holo- 
graphic wills in emergency, keeping of 
accurate notes in case of later contest. 
Caution to be exercised where possibility 
of mental weakness. Precautions in draft- 
ing trust provisions, perpetuities. Out- 
line of items to be covered. Formalities 
required in execution, use of three wit- 
nesses as safeguard. 


Testamentary Disposition of Tangible 
Personal Property. By Edward M. David. 
The Practical Lawyer,—January 1957, 
Vol. 3, No. 1, p. 46. Necessity for separate 
provisions for tangible personal prop- 
erty—possible tax consequences. Des- 
cription of items and suggested termin- 
ology. The class gift. Gifts to minors, 
both to individuals and class, and sug- 
gested clause. Provision for death taxes. 
Numerous suggestions in disposition to 
cover various desires of testator, and to 
avoid friction between heirs. 


Medication as a Threat to Testamen- 
tary Capacity. By David J. Sharpe. North 
Carolina Law Review — April 1957, Vol. 
35, No. 3, p. 380. A consideration of vari- 
ous medications often given to hospital 
patients and their possible effect on the 
capacity of a testator. 


Administration of British Assets in 
American Estates. By Cyril R. Greene. 
The Trust Bulletin— March 1957, Vol. 
36, No. 7, p. 39. Stock holdings or cash 
balances jointly held by American de- 
cedent usually given to surviving party 
upon production of death certificates. 
Otherwise Ancillary Letters of Admini- 
stration required to satisfy transfer a- 
gents and other custodians, except where 
assets are 100 pounds or less. British 
agent, individual or Trust Corporation, 
acting under power of attorney from 
American Fiduciary usual — Separate 
administration required in Scotland, but 
same agent may act—problems of re- 
sidence and taxation—avoidance of 
double death duty. English estate duty 
must be paid at outset. Ancillary ad- 
ministration requires minimum of 4 
months; charges modest. 


Conflicts of Law — Extended Applica- 


tion of Res Judicata in Administration of 
Decedent’s Estate. By Norman A. Zilber. 
Michigan Law Review — Dec. 1956, Vol. 
55, No. 2, p. 261. Author discusses the 
duplication of litigation and overbur- 
dening of our already crowded court 
dockets. He feels that though the con- 
cept of separate administrations of de- 
cedents’ Estates will be with us for some 
time, it may be possible to alleviate some 
of its duplication of effort and excessive 
litigation through extended application 
of the doctrine of res judicata in ap- 
propriate cases. 


Conflict of Laws and the Exercise of 
Powers of Appointment. By Harrison F. 
Durand and Charles L. Herterich. Cor- 
nell Law Quarterly — Winter 1957, Vol. 
42, No. 2, p. 185. Comprehensive discus- 
sion of archaic laws applying to a chang- 
ing world. English and early American 
history shows that families tended to 
live in same state or country and the es- 
tate consisted of land, therefore con- 
flicts of law were unlikely to occur. But 
today, with estates consisting of stocks 
and bonds which can be administered as 
readily in one state as another, and 
families migrating, we are now faced 
with the application of legal principles 
developed during an era of virtual im- 
mobility of the property subject to 
powers of appointment, and the persons 
possessing them, to contemporary condi- 
tions where domicile of donees of powers 
change and intangible assets of estate 
may be transported by registered mail. 


Handling the Small Estate. By Chester 
S. Grove. The Practical Lawyer — May 
1957, Vol. 3, No. 5, p. 36. An analysis of 
the problems and procedure in the legal 
aspects of small estate, including rela- 
tionship to clients and practical ap- 
proaches to probiems encountered. 


The Sources and Development of Pro- 
bate Law. By Rush H. Limbaugh. Wash- 
ington University Law Quarterly — Dec. 
1956, No. 4, p. 419. The national move- 
ment to reform probate law (typified by 
new Missouri Probate Code) by codifica- 
tion the origins and evolution of this 
field of law, historical approach as used 
in current codifications, the place of the 
Probate Court in developing probate law 
and the origin and operation thereof are 
all discussed in this scholarly article. 


Protecting the Surviving Spouse by 
Restraints on the Dead Hand. By Lewis 
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M. Simes. University of Cincinnati Law 
Review — Winter 1957, Vol. 26, No. 1, 
p. 1. Previously no restraint in favor of 
family on testation. Where spouse not 
protected by system of community prop- 
erty, increasing statutory restraint 
through statutory distributive share and 
right to take against will on testamen- 
tary disposition to detriment of spouse 
and family. Growing restraints on right 
of spouse to make inter vivos dispositions 
to detriment of spouse. On occasions sur- 
viving spouse can reach illusory inter 
vivos dispositions. Need for more specific 
statutes to protect spouses. 


Testamentary Freedom and Social Con- 
trol — After-Born Children. By Saul 
Touster. The Buffalo Law Review — 
Spring 1957, Vol. 6, No. 3, p. 251, Part I 
(Part II will appear in the Fall of 1957.). 
The social trend in limiting a testator 
in the disposition of his property, and by 
statute “adapting” his will to social jus- 
tice, started in England and Australia 
several years ago. The United States was 
still following the old solutions afforded 
by the Common Law in the field of in- 
heritance, which was that a man was 
generally free to dispose of his property 
on death as he saw fit, without regard 
to the family obligations he had while 
alive, by executing a document called a 
Will, according to a prescribed ritual. 
However, inroads are now being made on 
that freedom by statute, even in the 
United States. This Article in Part I re- 
views the New York experience. The 
author recognizes the need of research to 
find out how the old solution worked when 
confronted with “unnatural” situations 
created by testators who did not do what 
was expected of them; how, in short, the 
system of testamentary freedom fared 
where there was an acknowledged need 
to control it in the interest of carrying 
out socially accepted duties. This Article 





directs itself to an inquiry into such an 
area: The Statutory protection from in- 
advertent disinheritance afforded chil- 
dren born after a parent has made a will. 


Book Review: Contracts to Make Wills. 
By Bertel M. Sparks. Temple Law Quar- 
terly — Fall 1956, Vol. 30, No. 1, p. 71. 
Reviewed by N. H. Brown. 


ESTATE PLANNING 


Development and Implementation of an 
Estate Plan. By Kenneth L. Black and 
Sidney C. Ward. University of Florida 
Law Review — Winter 1956, Vol. IX, No. 
4, p. 377. The authors note that plan must 
cover three periods: owner’s lifetime, ad- 
ministration period, and post-administra- 
tion period. They then take up the steps 
of administration and distribution as a 
guide to planning and then consider 
various adverse factors often met and 
corrective measures that may be taken. 


The Role of Life Insurance. By John 
M. Hammer. University of Florida Law 
Review — Winter 1956, Vol. IX, No. 4, 
p. 442. A survey of the uses of life in- 
surance in estate planning, with major 
emphasis on the problem of providing 
liquidity. 

Disposition of Business Interest. By 
Boyd H. Anderson, Jr. University of 
Florida Law Review — Winter 1956, Vol. 
IX, No. 4, p. 459. Suggestions for hand- 
ling the disposition of business interest, 
organized around the three broad forms 
of business ownership: sole proprietor- 


" ship, partnership and corporation. 


Dispositive Methods. By Joel T. Daves, 
III and Daniel Downey. University of 
Florida Law Review — Winter 1956, Vol. 
IX, No. 4, p. 491. The devices discussed 
include: the will, estate tax marital de- 
duction, gifts, powers of appointment 
and various kinds of trusts. 


Drafting Dispositive Provisions. By D. 








Largest engraved glass screen known, which depicts the New 

York City skyline, is shown in The Hanover Bank’s new branch 

office at 10 Mount Street in London’s West End. The screen was 

designed by Laurence Whistler and separates the banking hall 
from the branch’s reception room. 
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H. Redfearn. Uni- 
versity of Florida 
Law Review — Win- 


ter 1956, Vol. IX, 
No. 4, p. 513. The 
author _ discusses 
drafting under such 
heads as “Trouble- 
some Drafting 
Areas”’ (including 
the Rule in Wild’s 
Case, the rule 


against perpetuities 
and restraints on 
alienation) and 
“Problems in Partic- 
ular Provisions” (in- 
cluding marital de- 
duction, remainder 
interests, class gifts, 
et cetera). A will 
involving some of 
the problems _ dis- 
cussed is appended 
to the article. 


Planning for Fiduciary Administration, | Palme” 4 
By Atwood Dunwody. University o¢ | Bstates - 
Florida Law Review — Winter 1956, Vol, } 11, p- 101 
IX, No. 4, p. 532. “Failure to consider | work by 
the problems of the fiduciary often re. J torney: T 
sults in serious losses that could haye J around t 
been avoided.” This article suggests Securit 
means of avoiding such losses, under the an Wi 
headings A Carefully Prepared Will, August 1 
Cash Requirements, Business Interest, other dis 
Proper Record of Assets, Sources of Pay- lar topic, 
ment of Estate Taxes, and Selection of | ome tax 
the Fiduciary. & pursuant 

Affirmative Uses of Powers of Appoint. | Gifts of 
ment. By Frank D. Newman and Sidney Amort 
C. Ward. University of Florida Law Re. ments. | 
view — Winter 1956, Vol. IX, No. 4, p, | Febuary 
545. A demonstration of the value and | that full 
versatility of the power of appointment not take 
to show its potentialities for estate plan- | i) advar 
ning. and to 

The Use of Residential Trusts in Estate | cusses 
Planning. By Winsor C. Moore. Saint | allowabl 
Louis University Law Journal — Fal] | are ma 
1956, Vol. 4, No. 2, p. 147. A presentation }| building 
of important rudiments of residential | where | 
trusts as an estate planning device. The | munity 
article discusses the legality of such Stock 
trusts, then takes up the inter vivos en 
trusts including non-trust transfers, re- ; ‘Vol. 95, 
vocable trusts, irrevocable and short term sitabtuenni 
trusts, as well as testamentary trusts, corpora 
and presents operational features of hake 
them. It concludes by suggesting that Sale.” 
certain provisions be used as a criteria | 
in drafting trusts. Futw 

Estate Planning — Beneficiary Con- | 3Y Oli 
trols of Trustee’s Discretion as to In- | Review 
come or Corpus Distributions. By A. 151. T 
James Casner. The Trust Bulletin — | shows 
March 1957, Vol. 36, No. 7, p. 51. Tax | @voldin 
consequences of beneficiary exercising adequa 
control of discretion and effect upon | '§ 2°t 
Settlor’ intention. Power to withdraw | #8 of 
limited amount. Income, Estate and Gift | S¥8es 
Tax effect — setting standards for Trus- | ™st t 
tees exercising discretion. Restrictions on f er si 
power of appointment by Will or Deed. sence: 

Conflict Avoidance in Succession Plan- a 
ning. By Eugene F. Scoles and Max 7 on - 
Rheinstein. Law and Contemporary Prob- -— 
lems— Summer 1956, Vol. 21, No. 3, “Sta 
p. 499. A discussion of avoidance of con- Case. 
flicts problems in estate planning as to Penns 
the construction of instruments and ad- 1956, 
ministration through proper draftsman- a dec 
ship. Penns 

Conflict of Laws in Estate Planning. | Philac 
By Eugene F. Scoles. University of Steph 
Florida Law Review — Winter 1956, Vol. negro 
IX, No. 4, p. 398. Professor Scoles dis- | create 
cusses the conflict of laws problems of es- The k 
tate planning under three main heads: priva’ 
Dispositive problems, administrative recen 
problems and tax problems and con- Supre 
cludes that “most, though perhaps not § been 
all” such problems can “can be avoided by tweer 
careful planning and drafting”. cial ¢ 

Team Contributions to Estate Planning. | Pt 
By Robert T. Knight, C. P. A., Harward | “*S¢ 
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Palmer and F. A. LeSound. Trusts and 
Estates — November 1956, Vol. 95, No. 
11, p. 1014. The old rah-rah-rah for team 
work by the CPA,, Trust Officer and At- 
torney. The C. L. U. apparently was not 
ground to make the varsity. 


Security Gifts to Minors. By G. Nor- 
man Widmark. Trusts and Estates — 
August 1956, Vol. 95, No. 8, p. 698. An- 
other discussion on an increasingly popu- 
lar topic, the federal gift, estate and in- 
come tax consequences of gifts to minors 


# pursuant to provisions of the Uniform 


Gifts of Securities to Minors Act. 


Amortization of Leasehold Improve- 
ments. By Victor R. Wolfe. Taxes — 
Febuary 1957, Vol. 35, p. 88. Author feels 
that full advantage of this provision is 
not taken. Discusses how it can be used 
to advantage as part of estate planning 
and to build up long-term gains. Dis- 
cusses specific rulings as examples of 
allowable methods. Concludes that there 
are many tax advantages in erecting 
building on leased land, particularly 
where landlord and tenant have a com- 
munity of interest. 


Stock Perpetuation. By D. B. Maduro. 
Trusts and Estates— November 1956, 


7 Vol. 95, No. 11, p. 1000. An approach to 


continuing family control in the close 
corporation through what the author 
terms a “convertible Stock Perpetuation 
Sale.” 


. Future Interests—tIs It Necessary? 


By Olin L. Browder, Jr. Oklahoma Law 
Review — May 1956, Vol. 9, No. 2, p. 
151. The vast accumulation of cases 
shows that this is largely a matter of 
avoiding problems of construction by 
adequate draftsmanship, and this in turn 
is not so much a matter of what to say 
as of what needs to be said. Practical 
suggestions as to what matters of intent 
must be made explicit are considered un- 


@ der six headings: covering all contin- 


gencies; legal life estates in personal 
property; gifts to heirs; class gifts gen- 
erally; conditions of survivorship; and 
alternative or supplanting limitations. 


“State Action” and the Girard Estate 
Case. By Hershel Shanks. University of 
Pennsylvania Law Review — December 
1956, Vol. 105, No. 2, p. 213. Criticizes 
a decision of the Supreme Court of 
Pennsylvania, holding that the City of 
Philadelphia, trustee under the will of 
Stephen Girard, is not required to admit 
negroes to Girard College, which was 
created for “poor, white orphan boys.” 
The holding that the discrimination was 
private, not public, is inconsistent with 
recent developments in the United States 
Supreme Court, where new frontiers have 
been established in distinguishing be- 
tween “private” and “public” where ra- 
cial discrimination is concerned. An im- 
portant sequel to the Girard College 
case upon which the American Law of 
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charities is largely based. Vidal v. Mayor, 
43 U. S.:(2 How.) 126 (1844). 


PENSION AND PROFIT- 
SHARING PLANS 


Legal Aspects of the Adoption by a 
Business Corporation of a Savings and 
Investment Plan. By Donald E. Pease and 
Roy A. Wentz. University of Pennsyl- 
vania Law Review— November 1956, 
Vol. 105, No. 1, p. 1. The authors have 
studied a number of employee savings 
and investment plans, which they dis- 
tinguish from the stock purchase plans 
of the ’20s, comparing them as to ob- 
jectives, eligibilty, contributions, invest- 
ment, distribution, withdrawals, suspen- 
sion of contributions, and administration. 
They then consider problems which may 
arise in instituting such plans under gen- 
eral corporation and trust law, Federal 
taxation, Federal and state regulation of 
issue and registration of securities, in- 
vestment company regulation, and Fed- 
eral legislation regarding government 
contracts, wages and hours, kickbacks, 
and labor relations. They conclude that 
while the plans are not the best means 
of determining rate of compensation, 
they promise much in increasing the 
number of persons who have a stake in 
the industry in which they are employed. 


Taxation of Employee Benefit Plans. 
By Joseph L. Seligman, Jr. Trust Bul- 
letin — November 1956, Vol. 36, No. 3, 
p. 36. A review of employee benefit plans, 
especially present problems: prohibited 
transactions (employer borrowing from 
trustee on unsecured obligations), time 
of payment of employer contributions; 
lump sum distribution from qualified 
plans may not be entitled to capital gains 
on severance or change of duty or situ- 
ations; desirability of formula for con- 
tributions; transfers of investments of 
single trust to pooled group; cash with- 
drawals; supplementary unemployment 
benefits. 


Composite Trust for Retirement Plans. 
By E. F. Meyers. Trusts and Estates — 
Dec. 1956, Vol. 95, No. 12, p. 1098. An 
innovation in the field of combined in- 
vestment or group trusts, the composite 
trust is designed to meet the require- 
ments of smaller businesses, and permit 
greater flexibility than other plans. 


Problems in Connection with the 
Termination of Employee Benefit Trusts. 
By Frederick S. Beebe. Trust Bulletin — 
April 1957, Vol. 36, No. 8, p. 33. Limited 
amount of experience in such termina- 
tion. Problems to decide to whom pay- 
ment should be made and in what a- 
mounts and arising from special status 
under Federal income tax laws. Em- 
ployees acquire representation at time of 
termination through union, by guardian 
ad litem or class suit. At termination 
possible danger that income tax status of 


trust may be changed through disquali- 
fication of trust, imposing additional tax 
liability on employer and new tax liabili- 
ty on employees. Business necessity re- 
quired for termination to avoid retroac- 
tive disqualification. Trustee should re- 
frain from distribution of fund until tax 
ruling has been obtained. 


TAXES 

Income Taxation of Executors. By Wil- 
liam P. Sutter. The Trust Bulletin — 
February 1957, Vol. 36, No. 6, p. 15. In- 
come Tax problems confronting executor: 
Decision within 4% months of death on 
Joint Return with spouse (spouse’s right 
to file joint return for 2 years addition- 
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al); apportionment of tax to surviving 
spouse; choice of fiscal year and timing 
of income distribution, especially at clos- 
ing of estate, (effect on beneficiaries, 
particularly spouse). Deductions: choice 
between use in income and estate tax re- 
turns — some available to estate when 
not to individual; administration and 
medical expenses; captial gains and 
losses, (effect on life tenant v. remain- 
derman) and carry over thereof to bene- 
ficiaries. 


Fiduciary Federal Income Tax Returns 
Form 1041 and the Proposed Regulations 
for Sections 641-663 of the Internal Re- 
venue Code of 1954. By John E. Williams. 
Dickinson Law Review — January 1957, 
Vol. 61, No. 2, p. 117. Analysis, explana- 
tion and comment on proposed regula- 
tions, subsection by subsection, conclud- 
ing with suggestions for future amend- 
ments to the Code. 


Income Taxation of Estates. By Wil- 
liam P. Sutter. Trusts and Estates — 
December 1956, Vol. 95, No. 12, p. 1108. 
Duties and opportunities of an executor 
with respect to income taxation of the 
estate an‘l its beneficiaries in (1) election 
to file a joint return with the surviving 
spouse; ‘2) apportionment of income tax 
between surviving and deceased spouse; 
(3) legac’es taxed as income; (4) pos- 
sibility of double deductions. 


Taxation of Estate and Trust Income. 
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By George Craven. Trusts and Estates — 
February 1957, Vol. 96, No. 2, p. 112. An 
analysis of the final regulations issued 
by the Treasury Department on the tax- 
ation of the income of trusts and estates. 


Income in Respect of Decedents. By 
Carter T. Louthan. The Trust Bulletin — 
March 1957, Vol. 36, No. 7, p. 44. Al- 
location of items to decedent’s last tax- 
able year —the Estate Income Tax and 
Federal Tax Returns —adjustments of 
income and estate taxes. Taxation on 
Bonus—Crops and Cattle — Interest 
and increment on U. S. Savings Bonds — 
accrued dividends—compensation as 
fiduciary — distribution of fund — capit- 
al gains from incompleted transactions — 
partnership income —restricted stock op- 
tions and their effect. Deductions and ad- 
justments between income and estate 
taxes. 


(Also in TRUSTS AND EsSTATES—March 
1957, Vol. 96. No. 3, p. 236.) 


Trusts “Multiple Accumulative 
Trusts and Related Problems under the 
Income Tax”. By John W. Irwin. South 
ern California Law Review — July 1956, 
Vol. 29, No. 4, p. 402. Article deals with 
basic principles of tax law leading to the 
use of multiple trusts, principle uses of 
multiple trusts, statutory and case limita- 
tions on its use, problems of establishing 
multiple trusts, past legislative attitudes, 
the importance of problem to goverment 
and need for reform, theories of admin- 


_ istration obstacles and legislative solu- 


tion. 


Short Term and Controlled Trusts. By 
William E. Murray. Trusts and Estates— 
April 1957, Vol. 96, No. 4, p. 332. Analy- 
sis of final Treasury Regulations on in- 
come taxation of short term and control- 
ed trusts. 


The Widow’s Election. By Leon B. 
Brown. Trusts and Estates — January 
1957, Vol. 96, No. 1, p. 30. Explanation 
of widow’s election device to minimize 
income and estate taxes. Husband makes 
bequest to wife conditioned on her as- 
signment to marital deduction trust, 
otherwise she gets only statutory rights. 


Keeping Control of the Spray Trust in 
the Family: Income Tax Problems. By 
Herbert Baer. Taxes — November 1956, 
Vol. 34, No. 11, p. 734. Problem of plac- 
ing discretionary power in trustee ac- 
ceptable to settlor, and avoiding taxes to 
settlor on income of trust because of con- 
trol over its disposition, where distribu- 
tion of trust income not fixed, but left 
to discretion of trustee. Grantor taxable 
on such income if he controls disposit- 
tion of income or corpus, an¢ rules where 
member of family is sole trustee. Grant- 
or’s wife may not be a trustee. Discusses 
alternatives, such as retention of power 
to change trustees; how taxation may be 
avoided by limiting discretion of trustee 
by reasonably -definite standard. 


Taxation of Multiple Trusts. Univer. Propose 
sity of Chicago Law Review — Autump vance N. 
1956, Vol. 24, No. 1, p. 156. A considera. January | 
tion of multiple trusts under the five. wssion 0 
year throwback provision of the 1954 pointing | 
Internal Revenue Code. the appli 

Five Year Throwback Rule. By Samug | vision de 
J. Foosaner. Trusts and Estates — Ay. } taxed; th 
gust 1956, Vol. 95, No. 8, p. 688. A dis. | in stock 
cussion of proposed Treasury regulations, } buy-sell 
Sec. 1.665.1 to 1.668 (b) —1 dealing with | date; pov 
the five-year throwback rule incorporated | duction. 
in the 1954 Code to eliminate the “loop- b Estate 
hole” provided by the “65 day and 12 By Lero} 
month rule” in the 1939 Code. pa 

Distribution by Estate to Residuary | Study 0! 
Trust. By John H. Falsey. Trusts and Es. | proposed 
tates — April 1957, Vol. 96, No. 4, p. 405, f relating 
The 1954 Code has created problems with | citizens. 
respect to distribution of an estate to 

" Gin. Tax S 
a residuary trust. Careful planning is 

: : tary Tru 
required to avoid adverse tax conse- dent Lan 
quences. 221. A 

Works of Art as Property. By Jon | ted to t 
Carter. Trust Bulletin— May 1957, Vol. } Marital 
36, No. 9, p. 2. Works of art when assets | Code. TI 
of an estate are difficult to appraise, ad- | or atte 
minister, liquidate. Realization after ap- | while al 
praisal often difficult. Fine art trades | being of 
very highly specialized. Only a few firms, 3» 
no single individual, well qualified in all Some 
its branches. London is best market for posed R 
articles of European or Asiatic work- | stein. T 
manship. 3, A 

Grandfather Trusts. By Carl A. Stuts- Niteste 
man, Jr. Trusts and Estates — February sequent! 
1957, Vol. 96, No. 2, p. 175. A “grand- tate, as 
father trust” with the father as trustee 1954 Cx 
for the grandchildren is attractive tax- at ch 
wise because it avoids one generation of ample 
death taxes. The problem is to permit stitute 
use of the income or corpus for the itaied 
father’s benefit without destroying the good, be 
shield coming within the exception to a silacly 
general power of appointment under Sec. mates 
2040 (b) (1) (A) of 1954 IRC. This may | 
be accomplished by specifically providing 7 The | 
that income not be used for support | (Contrit 
of grandchildren except as an emergency | Herma: 
measure. j TAXES 

Trust as a Device for Transfer and | 350. TI! 
Lease Back in Tax Planning Considera- | backgr 
tions. By G. L. Cohen. Virginia Law Re- | Short-" 
view — January 1957, Vol. 43, No. 1, p. | They p 
31. Some considerations which should | unlimit 
guide the practitioner in preparing trans- | from t 
fers and lease backs to trusts. do (ar 

The Proposed Gift Tax Regulations. adhe 
By Walter Nossaman. Trusts and Es- fee the 
tates — February 1957, Vol. 96, No. 2, P. cena 
109. Highlights of significant changes in 9 ors - 
proposed gift tax regulations. affecte 

Proposed Estate Tax Regulations. By | tions t 
J. Nelson Young. Trusts and Estates— | increa: 
December 1956, Vol. 95, No. 12, p. 1080.j. @ of the 
A thorough analysis of proposed regula- | more 
tions in respect of IRC 1954 Sec. 2040 | pointi; 
jointly held property, and Sec. 2035 gifts | the ¢ 
in contemplation of death. falls i 
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Proposed Estate Tax Regulations. By 
vance N. Kirby. Trusts and Estates — 
January 1957, Vol. 96, No. 1, p. 12. Dis- 
aussion of proposed treasury regulations 
pointing out some incongruous results of 
the application of the 1954 Code pro- 
yision dealing with property previously 
taxed; the weighting and blockage rules 
in stock valuation; securities subject to 
buy-sell agreements; optional valuation 
date; powers of appointment; marital de- 
duction. 


Estates of Non-Residents Not Citizens. 
By Leroy E. Rodman. Trusts and Estates 
—January 1957, Vol. 96, No. 1, p. 79. 
Study of Secs. 20.21010 — 20.2106-2 of 
proposed Federal Estate Tax Regulations 


‘relating to estates of non-residents not 


citizens. 


Tax Saving Techniques in Testamen- 
tary Trusts. By Harry Yohlin. The Prac- 
tical Lawyer — April 1957, Vol. 3, No. 4, 
p. 21. A flexible mechanism easily adap- 
ted to the uses and purposes intended. 
Marital deduction as affected by 1954 
Code. The marital deduction trust. Auth- 
or attempts to show tax saving technique 
while also considering security and well 
being of trust beneficiaries. 


Some Aspects of Basis and the Pro- 
posed Regulations. By Marvin A. Chirel- 
stein. Taxes — March 1957, Vol. 35, No. 
3, p. 151. Deals chiefly with proposed 
regulations relating to basis of property 
transferred in trust during life and sub- 
sequently included in grantor’s gross es- 
tate, as now covered by Section 1014 of 
1954 Code. Discusses need for remedial 
and clarifying legislation, as, for ex- 
ample, proposal by American Law In- 
stitute, and other proposed solutions. 
Concludes that proposed regulations are 
good, but need further clarification, parti- 
cularly in light of Estate of Bell v. 
Comm’r. and Bell v. Harrison. 


The Short Term Trust and Charitable 
Contributions. By Bernard Tomson and 
Herman Jaffe. The Taxes Magazine, 
TAXES — May 1957, Vol. 34, No. 5, p. 
350. The authors explore the historical 
background and explain the use of the 
Short-Term Trust and Charitable device. 
They point out how, under the 1954 Code, 
unlimited charitable contributions, free 
from taxation, may be made by well to 
do (and not so well to do) taxpayers. 
The corpus or income of the trust may 
revert to the grantor within a period of 
less than ten years, but not less than two 
years, and, at the same time, the grant- 
or’s personal charitable deduction is un- 
affected. They point out that contribu- 
tions to charitable organizations could be 
increased greatly if the tax advantages 
of the short term trust method were 
more widely known. At the same time 
Pointing out that care must be taken in 
the creation of the trust to avoid pit- 
falls in the Code and regulations. 
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Making Gifts in Trust for Members of 
One’s Family. By Victor R. Wolder. The 
Tax Magazine, TAXES—April 1957, Vol. 
34, No. 4, p. 273. This article discusses 
the estate tax and gift tax consequences 
of trusts and, also, the Code provisions 
that deal with economic and administra- 
tive control of gifts made in trust; the 
special provisions for accumulation of in- 
come in Trusts for minors, and various 
powers reserved in the Grantor which 
may result in the grantor being con- 
sidered the owner and the exceptions 
when there is an independent trustee. 


Power of Disposition. By Ernest E. 
Monrad. The Tax Magazine, TAXES — 
October 1956, Vol. 34, No. 10, p. 692. The 
author looks into definitions and inter- 
pretations of the phrase “power of dis- 
position” under Section 674(a) of the 
1954 Code in an attempt to foresee how 
the courts will construe the words in tax- 
ing the grantor as the owner of a 
particular trust. He warns that if a 
grantor retains a power to control bene- 
ficial enjoyment of the income of the 
trust, he had better qualify under the 
statutory exceptions in order to obtain 
results different from those reached un- 
der the 1939 Code, Section 22 (a). 


Stock Purchase Agreements. By H. M. 
MacKay. Trusts and Estates — February 
1957, Vol. 96, No. 2, p. 121. The 1954 
Code has some areas where problems may 
exist with respect to stock purchase 
agreements, but the usual case of stock 
purchase agreements between corpora- 
tion and shareholders, between share- 
holders, or a combination of the two 
methods, appears sound. Part II in the 
March issue (Vol. 96, No. 3, p. 204) deals 
with constructive ownership and attribu- 
tion problems arising under Sec. 302 and 
Sec. 318. In the typical father and son 
case solution may be in giving son a 
minority interest and have insurance 
in corporation to purchase father’s stock 
on his death. Problem is attribution of 
estate’s stock to son. Solution may be in 
cutting son out of will. Where wife is 
beneficiary a disproportion redemption 
may be solution. Sec. 303 redemption also 
discussed. 


Partnership Buy-Sell Agreements. By 
Arthur B. Willis and Richard H. Forster. 
Trusts and Estates— April 1957, Vol. 
96, No. 4, p. 337. Under the 1954 Code 
entity ownership of life insurance, and 
payment of premiums is preferable to 
the cross purchase method. Special prob- 
lems arising under Sec. 708 (b) (1) (A) 
of the 1954 Code as applied to the two- 
man partnership can be solved by draft- 
ing into the partnership agreement a 
provision continuing the partnership 
after the death of a partner. 


Gifts to Children. By Daniel G. Tenney, 
Jr. The Practical Lawyer — November 


1956, Vol. 2, p. 19. Discusses Uniform 
Gifts to Minors Act. Cumbersome pro- 
cedures involved in gifts to minors, es- 
pecially if securities, simplified by Act. 
Donor, by simple language incorporates 
Act in his gift. Discusses advantages and 
disadvantages of Act. Tax considera- 
tions — income taxes to child; exceptions 
— Estate and gift taxes, when might be 
charged to donor or custodian; joint 
gifts; best used for small gifts — can 
only be used when gift is made, not later: 
appendix of applicable legal principles 
dealing with gifts to minors. 


“Stock Gifts to Minors Act” — Ten 
Months Later. By Earl S. MacNeill. Trust 
Bulletin — September 1956, Vol. 36, No. 
1, p. 10. Little danger from conflicts of 
laws of state of residence of donor, donee, 
custodian. Although gift tax situation 
appears quite clear, confusion in income 
tax implications. Where amount involved 
justifies, a modern, liberal inter vivos 
trust is preferable, both administratively 
and taxwise. 


TRUSTS 


Beneficiary Controls of Trustee’s Dis- 
cretion. By A. James Casner. Trusts and 
Estates — March 1957, Vol. 96, No. 3, p. 
216. In an interesting article the learned 
author examines three types of trusts 
where the grantor transfers property to 
a corporate trustee with power to (1) 
pay corpus to any one or more of donors 
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sons or their issue; (2) same with respect 
to both corpus and issue, and (3) same 
as (2) with power to accumulate corpus 
and income. The author concludes that 
these trusts, whether testamentary or 
inter vivos, are effective tax savings de- 
vices and that considerable latitude exists 
under present federal law to provide 
beneficiary controls without destroying 
tax saving advantages. 


Trusts — Limitations on the Immuni- 
ties of Spendthrift Trusts: Support and 
Alimony Claims. By Robert A. Seligson. 
California Law Review — July 1956, Vol. 
44, No. 3, p. 615. The interest of the state 
in the support of wife and children should 
be paramount to the declared intent of 
the settlor. 


Trusts — Jurisdiction — Trustee and 
Trust Assets Outside Jurisdiction of Fo- 
rum. By Richard J. Riordan. Michigan 
Law Review — January 1957, Vol. 55, 
No. 3, p. 431. Author discusses problems 
relating to jurisdiction of courts to try 
actions involving trusts of personal prop- 
erty, when testator died while domiciled 
within one jurisdiction and Trust assets 
and Trustee are in another state. He 
also discusses Inter Vivos Trusts where- 
in it has been held that a state did not 
have to give full faith and credit to the 
decree of another state which removed 
a Trustee, despite the fact that the Trust 
had been executed by a domicillary of the 
state entering the original decree. 


The Equitable Separate Estate and 


Restraints on Anticipation: Its Modern 


Significance. By Jack J. Rappeport. 
Miami Law Quarterly — Fall 1956, Vol. 
XI, No. 1, p. 85. The author takes issue 
with the view that married women’s 
Property Acts have made the equitable 
separate estate doctrine obsolete, and 
points out the possibilities of using the 
separate estate device, together with re- 
straint on anticipation, as an alternative 
to spendthrift trusts. 


The Short Term Trust and Charitable 
Contributions. By Bernard Tomson and 
Herman Jaffe. Taxes — May 1957, Vol. 
35, No. 5, p. 350. How the short term 
trust, less than ten years, but not less 
than two years, may be used to make 
charitable contributions free from tax- 
ation, so that grantor’s personal chari- 
table deduction is not affected. An ex- 
ploration of the historical background, 
and explanation of the use of this de- 
vice. 


The Short-Term Trust. By Howard O. 
Colgan Jr. Trust Bulletin — Sept. 1956, 
Vol. 36, No. 1, p. 3. Consideration of in- 
come tax benefits and possible disad- 
vantages through gift taxability, support 
of dependents, requirement that single 
charity be beneficiary of two-year chari- 
table trust. Need for caution and avoid- 
ance of hidden tax traps. 


Short-Term Trusts — A Positive Ap- 
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proach to a Law Full of Negatives. 
By Daniel M. Schuyler. The Trust Bul- 
letin — February 1957, Vol. 36, No. 6, p. 
20. Short-term trust has definite but 
limited usefulness; individual trustee (s) 
preferred because unprofitable to cor- 
porate trustee; puts income sufficiently 
beyond grantor’s control to insure ex- 
clusion of income from grantor’s own; 
must be set up for at least ten years 
(for certain charitable beneficiaries at 
least for two years); good for providing 
educational funds, support of aged, chari- 
table gifts, possibly for spouse. Necessity 
to have “adverse party” to exercise 
powers; grantor’s powers over income 
and corpus limited; danger of income be- 
ing attributed to grantor, restrictions on 
loans to grantor. Handling of capital 
gains. Very careful draftsmanship re- 
quired to avoid pitfalls. 

An Unexplored Form of Insurance 
Trust. By Albert Mannheimer, Henry La- 
mont Wheeler, Jr., and Joel Irving Fried- 
man. The Tax Magazine, TAXES — July 
1956, Vol. 34, No. 7, p. 494. The authors 
describe an irrevocable trust funded by 
insurance on the grantor’s life and by 
securities owned by him. Income would 
be taxable — presumably in relatively 
low brackets — to a third person or the 
trust itself, although income might be 
used to pay premiums on the insurance 
policies. Offering three uses of this type 
of trust, they consider gift and estate 
tax aspects, too. 


Life Insurance and Annuities. By J. B. 
Zischke. Trusts and Estates — December 
1956, Vol. 95, No. 12, p. 1088. The use of 
life insurance and annuities in profit 
sharing trusts to (1) increase death bene- 
fits; (2) distribute participant’s accounts 
as a lifetime income (3) distribute de- 
ferred accounts (4) provide health and 
accident insurance and (5) as a medium 
of plan investments. 


Expenses of Sales by Estates. By I. 
M. Pincus. Trusts and Estates — Novem- 
ber 1956, Vol. 95, No. 6, p. 1004. A critical 
examination of R. R. 56-43 which pro- 
hibits “double deduction” of expenses of 
sale in selling estate property. It is the 
author’s conclusion that the ruling is not 
warranted under Sec. 642 (g) of the 
1954 Code. 


Some Prevailing Fallacies in Invest- 
ment Policy for Trust Funds. By Richard 
P. Chapman. Trust Bulletin — Septem- 
ber 1956, Vol. 36, No. 1, p. 35. In dis- 
cussing some current thinking, author 
maintains: Purchase of common stocks 
for trust portfolios still justified on a 
selectivity basis. Other investments mer- 
it consideration. Diversification is prin- 
cipal of prudence and action, not of in- 
vestment; avoid overdiversification, prune 
lists and upgrade; avoid dollar unit of 
investment and adjustment of invest- 
ments just to preserve dollar ratios. Do 
not overemphasize immediate income or 


current price, growth or “glamoroyy’ 
stocks; placing emphasis on future p,. 
ther than present facts or worth of a. 
tractiveness of municipals for trust 
where beneficiaries are in high tay 
brackets. In growth situations do no} 
confuse outlook for increase in sal 
volume with increase in net earning; 
Use of “buying reserves” often fallac. 
ous as well as preference for “bly 
chips”, 


some dis 
ognizes 


Taxal 
erty. By 
Midler. 
34, No. 
rent-fre 
ors poin 
cupancy 
corpora’ 
is rent: 


Areas of Possible Surcharge Risk va ordinari 


der the Prudent-Man Rule. By Morton 
Smith. Trust Bulletin — November 1956, 
Vol. 36, No. 3, p. 9. Surcharge Risk un. 
der “Prudent-Man Rule” should be less 
than under legal list situations of past, 
but some pitfalls to be avoided: Breach 
of duty of loyalty (1) by retention of 
trustee’s own shares; (2) in cases of 
close corporations where interests of 
trustee as banker-lender conflict with 
fiduciary duties or where interests of 
close corporation and life tenant vary; 
(8) acquisition of corporate settlor’s 
shares as pension fund investment. Also 
failure to account periodically while testi- 
mony and participants and other evidence 
is available. Failure to deal impartially 
or correctly with apportionment of capi- 
tal gains and other problems between re- 
maindermen and life tenants. Failure to 
diversify investments. Failure to exercise 
independent judgment or carry out re- 
commendations or meet standards set 
for professional fiduciary. 


Retention or Diversification — The 
Trustee’s Dilemma. By Frederick O. Di- 
cus. Trust Bulletin — February 1957, 


Vol. 36, No. 6, p. 9. Diversification is 
prime element but not an absolute, in- 
flexible rule of law to be considered in 
prudent investment practice. Presump- 
tion in favor of diversification; fiduciary 
must justify failure to diversify through 
grant of authority, particularly to re- 
tain. Prudence is sole standard to deter- 
mine timing of retention or sale and 
consequences of and liability incurred 
through course of action adopted. 


Conflict Avoidance in Inter Vivos 
Trusts of Movables. By William Tucker 
Dean. Law and Contemporary Problems 
— Summer 1956, Vol. 21, No. 3, p. 483. 
Discussion of conflict problems with con- 
sideration of avoidance of these prob- 
lems of both construction and administra- 
tion through proper draftsmanship. 


Trusteeship and the Office of Personal 
Representative. By George W. Keeton. 
Miami Law Quarterly — Summer i956, 
Vol. X, No. 4, p. 521. Traces history of 
office of executor and administrator 
through the common law and eclesiasti- 
cal courts. Extension by Chancery to ex- 
ecutors of rules governing trustees, and 
discusses. differences still prevailing in 
the law. The author expresses doubt that 
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some distinctions are necessary, and rec- 
ognizes that others are. 


Taxable Incidence of Rent Free Prop- 
erty. By Robert Sterling and Joseph M. 
Midler. Taxes — November 1956, Vol. 
34, No. 11, p. 759. What is tax status of 
rent-free occupancy of residence? Auth- 
ors point out difference between such oc- 
cupancy of trust-owned property and 
corporation-owned property. To whom 
is rental value taxable, and how are 
ordinarily deductible items treated? 


ARTICLES and COMMENTS of 
PRIMARILY LOCAL INTEREST 


Inheritance Tax — The [Illinois In- 
heritance Tax — Explanation and Sug- 
gested Improvements. By William K. 
Stevens. Northwestern University Law 
Review — January-February 1957, Vol. 
51, No. 6, p. 693. Written to expiain only 
application of the Illinois Inheritance 
Tax, the article is outlined by the topics 
covered: (1) Nature of the Tax, (2) 
Scope of the Tax, (3) Rates and Exemp- 
tions, and (4) Possible Changes (which 
cover so-called unsatisfactory aspects of 
the law). 


Does Dower Pay Its Way in Illinois? 
By David Rarick. [Illinois Law Forum, 
Vol. 1956, No. 3, p. 487. Comment on 
Illinois cases doubts economic or prac- 
tical value of dower. 


Illinois Land Trusts. By William B. 
Garrett. Trust Bulletin December 
1956, Vol. 36, No. 4, p. 6. Account of a 
peculiarity particularly used in and about 
Chicago. Trustee holds title. Trust Deed 
not recorded. Beneficiaries manage and 
control. (Statute of uses ineffective) In- 
terests of beneficiaries converted into 
personality. Secretes identity of owners 
of real estate; prevents partition when 
several owners; avoids ancillary ad- 
ministration; enables real owners to a- 
void mortgage liability. 


Ancillary Administration of Oil and 
Gas Leases in Kansas: A Legal Conun- 
drum. By Gary W. Davis. University of 
Kansas Law Review — March 1957, Vol. 
5, No. 8, p. 452. 


Wisconsin Inheritance Tax on Trans- 
fers Intended to Take Effect in Posses- 
sion or Enjoyment at or after Death. By 
H. J. Marciniak. Marquette Law Review 
— Fall 1956, Vol. 40, No. 2, p. 216. 


Life Insurance and the Statute of 
Wills: The Wisconsin Statute. By Perlie 
P. Fallon Dickinson Law Review — June 
1956, Vol. 60, No. 4, p. 293. Enactment 
provided life insurance policy, a contract, 
may designate as beneficiary a trustee 
or trustees named or to be named by 
will, as directed by policy or permitted by 
rules of insurer; — proceeds are to be 
subject to provisions of will. Proceeds, 
though paid to trustees under will, not 
subject to debts of insured or inherit- 
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ance tax, etc. Designation of trustee oc- 
curs at inception of contract. Designa- 
tion is not testamentary; such designa- 
tion is a res, sufficient to support a trust. 
If res be not claimed by a trustee within 
one year, payment is to be made to per- 
sonal representatives of insured. Statute 
clarifies situations about which doubt has 
existed. 


Contracts — Material Benefit — Moral 
Obligation in Contracts to Compensate by 
Legacy. Marquette Law Review — Win- 
ter 1956-1957, Vol. 40, No. 3, p. 345. Claim 
for services rendered decedent. Wisconsin 
permits recovery by claimant for services 
rendered on oral promise for legacy. 
Cause of action arises on date of death. 
In re estate of Herman Gerke, deceased. 
271 Wis. 297, 73 N. W. 2d 506 (1955). 

Real Property — Covenants Running 
with the Land — Statute of Limitations 
on Action for Breach of Restriction. Mis- 
souri Law Review — April 1957, Vol. 22, 
No. 2, p. 227. McLaughlin v. Neiger (Mo. 
App., 1956) 286 S. W. 2d 380. 

Trusts — Lease of Trust Real Prop- 
erty beyond Duration of Trust. West 
Virginia Law Review February 1957, 
Vol. 59, No. 2, p. 209. Cases applicable 
to question of trustee’s power, with or 
without statutory authority, to lease real 
property for term beyond probable dura- 
tion of trusts discussed in reviewing In 
Re: Menzill’s Will, 77 N. W. 833 (Minn., 
1956). 


Wills — Partial Revocation. Marquette 
Law Review — Fall 1956, Vol. 40, No. 2, 
p. 247. Will of Mattes, 268 Wis. 447, 68 
N. W. 2d 18 (1955). 

[Committee Members: William H. Ag- 
nor, Emory University, Ga.; Horace E. 
Bunker, Plainfield, N. J.; Emma M. Cum- 
mings, Providence, R. I.; Lewis R. Donel- 
son III, Memphis, Tenn.; Frank S. Ginoc- 
chio, Lexington, Ky.; Lawrence R. Hatch, 
Champaign, Ill.; John C. Hoyo, San An- 
tonio, Texas; Richard D. Jones, Cape 
Girardeau, Mo.; Samuel Kalikman, Cam- 
den, N. J.; Melvin Orfinger, Daytona 
Beach, Fla.; W. Albert Sanders, Philadel- 
phia, Pa.; John G. Stephenson III, Vil- 
lanova, Pa.] 
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DRAFTSMANSHIP 

(Continued from page 886) 
Nassau, New York City; William W. 
Hoppin, Hartford, Conn.; Albert Mann- 
heimer, New York City; Henry A. Mac- 
Donald, Erie, Pa.; Charles G. Young, 
Kansas City, Mo. 


Grant and exercise of powers of ap- 
pointment: Morse Garwood, Chairman, 
Philadelphia, Pa.; Harry G. Gault, Flint, 
Mich.; Brainard S. Sabin, Battle Creek, 
Mich.; Joseph Davis, Chicago, Il.; Philo 
C. Calhoun, Bridgeport, Conn.; Horace 
A. Young, Chicago, Ill.; Mary Ann 
Spence, Harrisburg, Pa. 


Pour-over provisions: Lowe Watkins, 


Lawrence 
Kenneth 


Nashville, Tenn.; 

Cleveland, Ohio; 
Black, Gainesville, Fla.; William A. 
Green, Minneapolis, Minn.; Robert F. 
Schwarz, Los Angeles, Calif.; Milton 
Greenfield, Jr., St. Louis, Mo.; Francis 
W. Hill, Jr., Washington, D. C.; Mary E. 
Manchester, New Haven, Conn. 

Income tax problems of estates: Paul 
O. H. Pigman, Chairman, New Orleans, 
La.; Charles A. Woods, Jr., Pittsburgh, 
Pa.; Douglas Arant, Birmingham, Ala.; 
Robert L. Klein, New York City; John 
R. Golden, Chicago, Ill.; Robert Trask 
Mann, Tampa, Fla.; Clarence W. Taylor, 
Wilmington, Del.; Ralph A. 
Montgomery, Ala.; James P. 
Chicago, Ill. 

Management and retention of small 
business: W. Gibbs McKenney, Chair- 
man, Baltimore, Md.; Waldo C. Holden, 
Bennington, Vt.; Charles B. Paine, Grand 
Island, Neb.; G. M. Fuller, Oklahoma 
City, Okla.; Frank L. Hinckley, Jr., Pro- 
vidence, R. I.; Elmer L. Fingar, White 
Plains, N. Y.; James Sharp, Washington, 
D. C.; Robert P. Bushman, Houston, Tex. 

Coordinating committee: Harrison F. 
Durand, New York City; Joseph Tracht- 
man, New York City; A. James Casner, 
Cambridge, Mass. 

The chairman gratefully acknowledges 
the assistance throughout the year of 
Charles L. Herterich, of the New York 
Bar, and Edward P. Hannigan, of the 
New York and New Jersey Bars. 


Chairman, 
G. Knecht, 


Franco, 
Johnson, 
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HOUSING & BUILDING 
MATERIALS 

(Continued from page 821) 

4. Assure the availability of low- 
cost, high-quality and adequate 
sources of materials essential to the 
end product. (Suitable gypsum de- 
posits are limited and now may be 
pretty well spoken for, though that 
is a geological as well as industrial 
problem, and some richer workings 
may be found.) 

Net sales of $152,000,000 in 1956 
were derived half from gypsum (52%) 
and the balance from a broad assort- 
ment in seven categories: Fibre and 
rock-wool insulation (15%), paint, lime 
and asbestos (8% each), metal lath 
(7%) and surplus paper (2%). Of the 
total, industrial sales (direct to manufac- 
turing plants) were $18 million, the rest 
divided between 18,000 retail lumber 
and building material dealers and sales 
to various types of applicators. Two- 
thirds of this was for residential use, 
compared with 85% only five years ago, 
and the aim is toward the 50% mark 
over the next few years. 


The slackening in residential building 
this year has thus had less effect on com- 
pany results than in the past, with total 
sales in the first six months of 1957 off 
14% from the ’56 period. With the same 
volume next year, net earnings should 


improve, according to Mr. Baker, as ° 


about $1 million in non-recurring costs 
of the decentralization program were re- 
flected in income, and recently com- 
pleted facilities and more economical 
material sources will aid profit margins. 


One of the outstanding accomplish- 
ments of the company brought out by 
the questioning is the emphasis on ex- 
ploration for source materials. The suc- 
cessful discoveries of about 100 million 
tons each in Indiana, Nova Scotia and 
Michigan, which together account for 
practically all new discoveries of eco- 
nomical gypsum deposits in recent years, 
would provide about a 100 year supply 
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New gypsum mill operation is automatic from raw material to finished product. Board 
emerging from drying kiln is about to pass over the transfer table onto automatic bundler, 





for the company at present rate of na- 
tional usage. 


Other large tonnage gypsum deposits 
are owned in such strategic areas as 
Texas, Kansas and Iowa. In asbestos, 
the company has one of the largest open 
pit operations in the field with its new 
development of Thetford Mines in 
Quebec, a centrally located deposit of 
high grade. 

Direct labor cost in the gypsum indus- 
try has risen only 10% since 1939 and 
accounts for only 20 cents of the sales 
dollar. Constantly expanding mechaniza- 
tion has made it possible to keep prices 
firm in the face of the generally rising 
cost pattern, which has also discouraged 
hit-and-run price cutting in the trade. 
This is not true of the rock-wool busi- 
ness where small operators can easily 
enter and undercut, with the inevitable 
business mortality in recent years. 

Asked about break-even point of over- 
all operation, Mr. Baker and Mr. Mas- 
ters figured it at about 45-50% of 
capacity or around $85 million in sales, 
which compares with the present rate of 
70%. The high adaptability of opera- 
tions to mechanization is of increasing 
importance here, both for keeping in the 
black during any temporary substantial 
cut-back of building and for high net 
ratio on the upswings, as such a major 
part of company products have common 
material bases and do not call for a 
panoramic variety of processes or 
finishes. 


New Ideas 


City folk have been watching with 
almost unbelieving eyes the sheathing of 
skyscrapers in days and hours by use of 
“skin” metal application to office build- 


ings. The steel or aluminum skins are 
unquestionably effective, practical and 
often even attractive, but it was re. 
marked that behind this is found the 


strength-giving, temperature- and sound. 


moderating masonry and the interior 


finish that must today combine the best 
handkerchief qualities of use and show. 
Glass, which has been seen on more and 
more offices and even industrial plants 


—while doing a salesworthy job for § 


stores, has played perhaps its most 
dramatic role in the once private home. 
Unquestionably useful and ornamental, 
it does, however, pose problems of solar 
radiation on one hand and air circula- 
tion on the other which make it too a 
complementary product to gypsum, 
asbestos, plaster and other natural prod- 
ucts. And there is always the compara- 
live yardstick of price along with the 


many others by which (in prosperous 


nations) so much of today’s “shelter” 
is judged adequate or obsolete. 


Obsolescence has taken on much 
wider implications in the building ma- 
terial field, as it has in so many others 
where technological advances cause out- 
moding long before the object is worn 
out. Like people, buildings are being 
“retired” years before collapse, where 
there is competition for occupancy, or 
are being remodeled to suit changes in 
neighborhood character. 


Costs Important Factor 


Tightness of money and continually 
increasing construction wages and wage- 
costs reflected in most materials, often 
added to rising land costs, are show- 
ing a tendency to price many prospec: 
tive buyers out of the market. This 
favors the use of low-cost materials that 
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can be easily applied and require little power and guided missile plants, the fitting reward for the approximately 
upkeep, Whether in new construction, re- training program of National Gypsum $136 million invested in new facilities 
placement or remodelling. The ease of has taken on increased importance. In- since 1945. This would compare with 
dry-wall construction and economy of plant training had to be given those put $1.57 reported for the 1957 first half 
installation time (including readiness to in charge of machines, processes and which, it is hoped, will translate into 
take paint) make “prefab” wall and ceil- _ people in the new plants, those in scien- around $3.25 for the full year. 

ing panels popular for remodelling and __ tific, chemical and mechanical engineer- 








practically essential to low-cost new ing research laboratories, and to sales- BE IT EVER SO HUMBLE 
housing. men and field managers. Top-level_in- Man’s castle has been undergoing 
National Gypsum’s increasing em- terest in developing with representatives very rapid and radical evolution in 
phasis on product and application re- the most effective ways of helping cus- recent years. The Old Homestead has 
) | earch is apparently meeting this situa- tomers results in frequent field contact suddenly shrunk from a three-story 
pa in very satisfactory ways, not only and a concentrated refresher training labyrinth of halls and compartments 
as previously noted in keeping down course at least once a year for every to a functional one-room igloo re- 
costs of extraction and processing of 0Ne- sembling a space ship that has been 


converted into a drive-in hamburger 
stand. Our good friend, architect 
Frank Lloyd Wright, has finally been 


_products but also in integrating them, But it is not only on the technical side 
as in the production of their own paper of the business that top management 


yf | to combine with gypsum or asbestos, for sees its responsibility for training. Mr. vindicated. 
wallboard. Baker particularly emphasized the en- What the automobile started, tele- 
Following the simple objective of Ccouragement of employees and ell vision is in process of finishing. Gone 
ard | vetting more of their products into each sentatives in taking initiative in civic in- is the dining room, gone the parlor 
ler. itty the company has taken the two _ terests, knowing where business fits into (and good riddance), gone the bed- 
- parallel courses of developing new ele- the community life and the national rooms, gone everything but the bath- 
are | ments and rounding out its line on economy, toward the end of Good Eco- room and the general assembly. Fam- 
ind | dealers shelves so that the “Gold Bond” nomic Citizenship. Managers have the — re canncagel ae erage cndpaernes 
te- | trademark can satisfy more needs of the greatest decentralized authority within oc ae ae yer yg ere 
r individual home owner and the con- Company nner ' wr boudoir consists solely of a dressing 
é tractor. The company’s capital needs for 1957 table which also serves as a planter 
ior f The company has developed but not through 1959 are budgeted at around box and hide-a-bed. 
ona FO yet marketed a new brick mortar $40 million, which will cover costs of The bath is the only area with a 
W: | that can be applied at less cost than con- completing the Great Lakes manufactur- door that closes — but we have the 
ind ventional mortar. The acoustical prop- ing facilities, plus the asbestos project. uneasy feeling that this relic of Vic- 
nls | erties of gypsum and the fire protective and will allow $5 million annually for torianism will not long survive. Pic- 
for J qualities of asbestos combine to give replacements and improvements. Of this ture windows have grown until they 
ost these materials widening uses and their total, $18 million has already been set seer a entire — of the 
ms | ighness makes for ease of application, aide om the hooks ina construction re. heus:1f facing playground, 
lar as for industrial roof construction where acon Ok. sua en . th gate ra ald will never be lonesome, nor have any 
i. the material can be pumped on evenly semen h beh ae ee ae oe ee secrets from the neighbors. Ingress 
4s and quickly. Several other products “of meet the balance. to your contemporary goldfish bowl 
major importance” have been field tested Messrs. Baker and Masters expressed is via the garage, if any, or the car- 
ri and gone into production in the new confidence in growth of company sales port. The front entrance is gone 
Hi facilities which were brought into opera- and projected annual volume of over where the woodbine twineth, or is 
h tion during the year. Ceramic tile is $200 million through 1959-61, assum- Comey overgrown therewith. 
” if under consideration, too, to broaden the — jing continuation of normal construction “ biggest _agaeh of course, is 
4.” | company line. patterns. On this basis, per share earn- ‘© Getermine when you are indoors 


and when you are outdoors. Most of 
the shrubs and flowers are now 
h nae a, planted inside, whereas the kitchen 
ws i 4 * fe , ; ~~. -— Ee. and dining equipment is installed in 


Though less dramatic than in nuclear ings could be in the $6-$6.50 range, a 








all the patio. This is somewhat confusing 

ers to the birds and the bees, although it 

ut- simplifies matters for the flies and 

rm ants. 

ng Home life now resembles a_per- 

ore petual camping trip or a Roman ban- 

or quet. We cook on charcoal pits, eat on 

in side tables and recline on all-purpose 
efficiency lounges that play records, 
make ice cubes and give diathermic 

? treatments. The only nostalgic re- 

minder of what used to be is the king 

lly size mortgage that hovers expectantly 

a over the television antenna and all 

en : “ that lies beneath. 
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=a Northwood Acres has a living-dining-kitchen area, steel framework and a 28-foot clear March 19538. 
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PROFESSIONAL INVESTORS 
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Goop OuTLooK For 
STEEL STOCKS 


Steel is sometimes characterized 


the “heaviest of the heavy industries” 


as 


or, in financial terms, that it is cyclical 
in nature. In turn, to the investor, the 
traditional significance is that steel se- 
in boom 
periods. It will be the purpose of this 
brief discussion to concentrate on those 


curities should be avoided 


phases of steel economics that test the 
validity of these conclusions in the light 
of the industry’s present position. 


ment program is a matter of common 
knowledge. Last year, such expenditures 
amounted to $1.2 billion and will be 
fully $1.7 billion this year. This follows 
expenditures of almost $1 billion an- 
nually in the years 1951-55. Increase in 
annual capacity since the Korean War 
is from around 110 million tons to 
around 134 million tons. The captial 
structure has been strengthened during 
this period. Gross plant (after depletion. 
before depreciation reserves) mounted 
from approximately $7.5 billion to $13.4 
billion between 1949 and 1956. Yet, 
senior capital securities increased by 
only $700 million. The addition to the 
common stock equity was almost $4 
billion. In other words, at the close of 
1956, the common stockholders’ equity 
represented almost 80% of the total in- 
vestment, an unusually high ratio. Stated 
otherwise, interest and other charges on 
long term debt amounted to only $227 
million, compared with income available 
after depreciation and depletion, but be- 
fore Federal income taxes, of $2.2 bil- 
lion. Preferred dividend requirements 
were only about $30 million. The com- 
mon stock equity of the steel companies 
is “thick” and a very conservative divid- 
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The industry’s huge capital invest- 


.. Portfolio Studies 


end policy has helped to fortify the com-* 
mon stockholders’ position. 


Operating factors point up the changes 
that will redound to the advantage of 
stockholders. Last year, costs for wages 
and salaries, social security and other 
employment benefits aggregated around 
$5.1 billion, or about one third of sales. 
For a number of important steel com- 
panies, the percentage of payroll costs 
to each dollar’s sales is substantially 
lower than 25-30 years ago. While price 
adjustments were necessary offset 
hourly wage rate increases, the gains in 


to 


productivity stemming from improved 
technological methods are outstanding. 
Because of the aggressiveness of labor, 
the companies cannot be expected to em- 
phasize the extent of the rise in output 
per man-hour. The number of man hours 
required to produce a ton of steel is now 
estimated to be around 15, whereas in 
the twenties the figure was more than 30. 
An index of output per man hours pre- 
pared by the Department of Labor 
shows that output per man hour (1947> 
100) in the basic steel industry was 
57.9 in 1929, advanced to 86.4 in 1939, 
was 112.2 in 1949 and by 1955 had 
risen to 128.1. Between 1949 and 1955 
the annual rate of increase was 2.9% 
per hour. 


It is hard to pin down the specific 
contribution of labor and _ capital. 
Changes may reflect the joint effect of 
a large number of separate, though in- 
terrelated influences. The Bureau of 
Labor mentions technological improve- 
ments, the rate of operation, the rela- 
tive contribution to production of plants 
at various levels of efficiency, the flow 
of materials and components, as well as 
the skill and effort of management and 
status of labor relations. 


The break-even depends on many fac- 
tors, but evidence indicates that the steel 
companies can meet fixed costs at a 
much lower rate of capacity than is gen- 
erally assumed, a significant protection 
when the operating rate is sagging. 


Optimism and pessimism regarding 
the future of steel operations, in the opin- 
ion of this writer, may be expected to 
fluctuate more violently than the steel 
operating rate. While the so called 
“built-in stabilizers” are not likely to be 
quite as effective as has been anticipated 
by some economists, it would seem that 


... Funds Index . 


DIGEST 


. . Reports 


only a severe depression would keep the 
steel operating rate under 70% for any 
long period of time. Taking into cop. 
sideration the chief markets for steel, ay 
average operating rate of around 86. 
65% seems a reasonable expectation and 
perhaps a little on the low side. It must 
be remembered that when operations get 
up to 95% or higher, high cost facilities 
and overtime costs enter into the profit 
picture. Examining the major integrated § 
steel companies, there should be little 
question about the ability of the com. 
panies to maintain dividends presently 
being paid. Should capital expenditures 
of business generally be maintained next 
year, it would be reasonable to expect a 
number of companies to distribute extra 
dividends or lift the regular rate. It js 
not only reported earnings that deter- 
mine dividend policy, but the over-all 
flow of funds. Steel capital outlays will 
begin to run off next year and non-cash 
deductions will be larger. Over the next 
several years, it should be possible. 
therefore, for management to pay a 
larger part of earnings in dividends. 


~— 


By and large the same influences affect 
all the larger companies. There is a dif- 
ference in product mix which may as- 
sume importance in the short run. For 
example, this year companies with large 
sheet sales to the automobile industry 
will not do as well as those with sub- 
stantial capacity going into structural 
steel, pipe and oil country goods. 


Common stocks of steel companies sell 
at a lower ratio to book value than in- 


dustrial common stocks generally. ene | 


net property account of 52 companies 
accounting for practically the entire in- 
dustry amounted to about $6.1 billion 
at the close of 1956, after reserves for 
depreciation and amortization of $7.3 
billion, or about 55% of cost. The assets 
of integrated companies, in addition to 
such cases as the large cement facilities 
of United States Steel Corporation, in- 
clude iron ore properties, coal, lime- 
stone and other resources of large mag: 
nitude. It is estimated that new steel 
capacity costs in the neighborhood of 
$300 per ton. The lower cost of recent 
additions to capacity has been attribu- 
table to the fact that in many instances 
such capacity represented additions ad- 
jacent to present facilities rather than 
wholly new construction. Yet, the market 
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values of steel companies average only 
around $100 per ton of capacity. 

It is true that earnings rather than as- 
set values determine the course of stock 
prices in the long run. Nevertheless, the 
steel companies are less vulnerable to 
attack on the grounds of earning an ex- 
cessive return than other industries. This 
is a factor not to be ignored in an in- 
dustry subject to scrutiny both by gov- 
ernment and labor. 

For many years, steel has been on the 
defensive with relation to monopolistic 
conditions and bigness. It has had no 
dificulty in proving that it is highly 


y competitive but bigness is inevitable 


from the nature of the business. since 
maximum efficiency requires an integra- 
ted plant with capacity of around two 
million tons annually. A number of rela- 
tively small specialty companies, how- 
ever, have been outstandingly successful 
and the biggest company now produces 
a substantially smaller part of total out- 
put than at its inception. 


Steel stocks seem to be worthy of in- 
clusion in a diversified portfolio of in- 
dustrial equities. The price-earnings mul- 
tiple has remained in bounds, except 
when measured by what may turn out 
to have been an abnormally low ratio in 


Bonp Markets Lookine Up 


Professional investors anticipate a 
slight upturn in markets at this time of 
year mainly because funds are usually 
built up during the summer and invested 
in September. This summer has been 
somewhat different. especially August 
when the raising of the prime rate, the 
change in the rediscount rate and testi- 
mony before the Senate Finance Com- 
mittee by leading fiscal authorities had 
a material influence on markets. 

Prices dipped considerably in all mar- 
kets and lows were established on quali- 
ty issues, as represented by sales of new 
issues. The market seemed to be headed 
for further weakness until Mr. Martin 
made the statement that the tight-money 
policy of the Reserve System had accom- 
plished its purpose and expansion of 
business through bank credit had slowed 
down. He further stated that sooner or 
later this slow down might be reflected 
in lower interest rates. Markets showed 
a fair degree of strength shortly after 
Mr. Martin’s statement and toward the 
end of the month prices seemed to stabil- 
ize. 


It is the writer’s belief that Mr. Mar- 
tin’s statements were a little premature 
and do not coincide with the thinking 











GENERAL 
PRECISION 
EQUIPMENT 

ai CORPORATION 


NOTICE OF DIVIDENDS 


The Board of Directors has declared 
the following dividends, each pay- 
able September 15, 1957, to stock- 
holders of record at 3:30 PM, 
August 28, 1957: 
$4.75 CUMULATIVE PREFERRED STOCK 
A quarterly dividend of $1.18% per 
share. 
$1.60 CUMULATIVE CONVERTIBLE 
PREFERENCE STOCK 
A quarterly dividend of 40 cents 
per share. 
$3.00 CUMULATIVE CONVERTIBLE 
PREFERENCE STOCK 
An initial dividend of 67% cents per 
share for the period from the date 
of issuance, June 24, 1957, to Sep- 
tember 1, 1957. 
COMMON STOCK 
A dividend of 60 cents per share. 





E. B. HENLEY, IR., Secretary 
August 13, 1957 
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the post-Korean War period when con- he expressed only a few days before ap- JH 
, { fidence in future earnings was at a low pearing before the committee. Mr. Mar- Pe 
ect a ‘ : : ; : te 
dit. ebb. Yields are reasonable in relation to _ tin should have said that the tight-money Ex 
ne other groups and the cautious approach policy was accomplishing its purpose. 
For | to steel stocks, as against the enthusiasm Recent bulletins issued by Reserve Banks 
we for other issues, provides an opportunity in various cities seem to refute any sud- 
‘i for the discerning investor. Without ex- den ease in the money situation. For ex- Southern California 
ae cluding any of the seven or eight leading ample, the August issue of the Federal Edison Company 
aral | Companies, for none is really a “weak Reserve Bank of Philadelphia warns 
sister” the writer's choice, taking all against expecting ease when it states DIVIDENDS 
factors into consideration, would be “Inflation is all around us. The cost of Tis Sheeed of Tiles hes 
sell # United States Steel, Bethlehem Steel, living rose for the tenth month in a authorized the payment of 
in. | Jones & Laughlin and Inland Steel. row which means that it takes a dollar to 9 ‘<j quarterly divi- 
: 3 ~ es . ( .° aenas: 
The i Rupo.pu L. Weissman Purchase what 50 cents bought in 1940. 
nies W. E. HUTTON & CO. After publication of the bulletin, the Sane Henney See 
Dividend No. 193 
» In- 60 cents per share; 
lion 
for CUMULATIVE PREFERRED STOCK, 
73 DIVIDEND NOTICE 4.22% SERIES 
» ividend No, 4 
sets MIDDLE SOUTH UTILITIES, INC. 27 cents per share. 
‘ » The Board of Directors has this day declared — 
ities a dividend of 42'/c per share on the Common The above dividends are pay- 
in- Stock, payable October 1, 1957, to stock- able September 30, 1957, to 
| holders of record at the close of business stockholders of record Sep- 
ime September 10, 1957. al tember 5. Checks will be 
a ) August 23, 1957 " Treasurer mailed from the Company's 
steel office in Los Angeles, Sep- 
| of SERVING THE MIDDLE SOUTH tember 30. 
cent P.C.HALE, Treasurer 
—_ ) Arkansas Power & Light Company i 
1ces Louisiana Power & Light Company August 16, 1957 Dp 
Utility service by tax-paying, Mississippi Power & Light Compe ie 
ad publicly-regulated companies PP é g Gs pony e 
han made this dividend possible. New Orleans Public Service Inc. ee 
rket ie 
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Labor Department reported a cost of 
living index raise for the eleventh suc- 
cessive month which will touch off in- 
creases to about 1,300,000 workers with 
escalator clauses in their wage scale. 
Because of this, it seems foolhardly to 
deny that inflationary forces are working 
although recent action of the equity mar- 
ket would indicate some change in infla- 
tionary sentiment. 

In addition, we are approaching the 
quarter when loan demands are usually 
at their highest so this could put a damp- 
er on early enthusiasm. The supply of 
new issues, corporate and municipal. 
scheduled for the next few weeks is sub- 
stantial and the market will have to be 
in a sharp ascending trend to be able to 
absorb volume and still remain strong. 
The writer does not suggest a pessimis- 





GENERAL 
PORTLAND 


CEMENT 
COMPANY 





COMMON 
STOCK 
DIVIDEND 


The Board of Directors of General 
Portland Cement Company has this 
day declared a quarterly dividend 
upon its Common Stock of 45 cents 
per share, payable September 30, 
1957 to stockholders of record at 
the close of business on September 
13, 1957. The stock transfer books 
will remain open. 


HOWARD MILLER, 


August 15, 1957 Treasurer 








INTERNATIONAL 
SHOE 
COMPANY 


St. Louis 
186TH 


CONSECUTIVE DIVIDEND 
Common Stock 


A quarterly dividend of 60¢ 
per share payable on October 
1, 1957 to stockholders of rec- 
ord at the close of business 
September 16, 1957, was de- 
clared by the Board of Directors. 

ANDREW W. JOHNSON 


Vice-President and Treasurer 


September 4, 1957 
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tic attitude but rather one of caution 
as it is entirely possible that enthusiasm 
may outweigh reason temporarily. One 
thing seems fairly evident, the bottom 
of the market has been reached and 
while weakness may appear over coming. 
months a base seems to have been es- 
tablished. From this point on a construc- 
tive attitude should be taken for the long- 
term. 


In individual markets it seems a little 
early to take a bullish position in Gov- 
ernments. It is true that most maturi- 
ties skidded and while there has been 
some recovery from the lows it seems 
technical: other markets must show ma- 
terial improvement before a position in 
long-term Governments can be recom- 
mended. 


The tax-exempt market has improved 
and may continue to do so. There should 
be no question that the pendulum swung 
too far and yields represented a chaotic 
condition. This field offers the best op- 
portunity for capital appreciation es- 
pecially in light of the fact that many 
outstanding issues, because they carry 
low coupons, can be purchased at a sub- 
stantial dollar discount. The market may 
be prevented from rallying sharply be- 
cause of the volume of issues, but a 
constructive attitude should be taken and 
investors who are tax conscious could be 
well rewarded. 


The corporate market moved into new 
low ground as represented by sales of 
new issues, but seemed to enjoy a better 
tone as the month ended. The new issue 
calendar is extremely heavy and this 
alone may be a deterrent, consequently, 
any sudden upward movement may 
prove to be a little premature. There 
should be no question that recent issues 
were just more than realistically priced. 
If the market should stabilize around 
these levels, it would be normal to ex- 
pect strength in low coupon discount 
bonds which in turn would impart sup- 
port to the whole market. 


In summary, the writer is of the opin- 
ion that we have seen the worst and over 
the months ahead a degree of strength 
will appear in all markets. Evidence of a 
real base has appeared and a construc- 
tive position for the long-term can be 
taken. Yields may not change materially 
during early weeks but any weakness 
from going market rates should be capi- 
talized on. 


JoHN P. GOURVILLE 


PAINE, WEBBER, 
JACKSON, & CURTIS 


August 27, 1957 


Convertible Bonds in Commo, 
Trust Funds 


Convertible bonds of 37 corporations 
are held in one or more of 228 Commoy 
Trust Funds, according to the latest re. 
ports received by Trusts and Estates. 
These are the 228 funds whose 1956 lag 
quarter bond holdings were reviewed jp 
the August issue, representing all the 
funds established long enough to have 
made annual reports in 1956. 


All of the 37 companies were among 
the 471 corporations whose bonds were 
held by one or more Common  Trus| 
Funds at the year-end. Of the fifteen 


funds holding over $5 million each jn | 


corporate bonds, only five had more 
than 5% of their corporate bond seg. 
ment in convertible issues. 

The 37 corporations are listed here. 


Drucs, Foops, Topacco: 


Continental Baking 352s 1980 
National Tea ___ 3%s_ 1980 
FINANCIAL & INSURANCE 

Amer. Invest. of Ill. 4%s 1981 
INDUSTRIAL: 

Amer. Potash & Chem. _. 35s 1970 
Burlington Ind. 4%s 1975 
Burroughs 4%s 1981 
Celotex as 4%s 1976 
Charmin Paper Mills 4%s 1975 
Combustion Eng. 33s 1981 
Dow-Cnemical Bs 1982 
Gardner-Denver 4%s 1976 
Ferro Corp. on 35s 1977 
General Dynamics _.........._ 4s 1971 
Wi et, MeO 3%s 1975 
Lockheed Aircraft ... 44s Im 
Nat. Cash Register 4%s 1981 
Scott Paper ....._.__ i ba Ze ee 1971 


MERCHANDISING & MISCELLANEOUS: 


Radio Corp. of Amer, _...___.. 3%s_ 1980 
PETROLEUM, Mininc & METALS: 

Allegheny Ludlum _... 4s 1981 
Bethlehem Steel _............ 3%s 1980 
Int. Min. & Chem. 3.65% 1977 
Mueller Brass _.......... (iC B HSS 1975 
Philips Petroleum _............ 4%s 1987 
smemir OFF 43%s5 1986 
Standard Oil (Ind.) _... _ 8%s 1982 
Union Oi (Cal.) —.__. 3s 1975 
Vanadium... . ...... .. . 4%s 19% 
Pusiic UTILITIES: 

Amer: Tel. & Tel... ............. 3%s 1967 
Cen. Louisiana Elec. __........ 3%s 1974 
Columbia Gas _................... 3%s 1964 
Commonwealth Nat. Gas _. 4%s_ 1971 
Detroit Edison .... $%s 19% 
General Telephone 4s 1971 
Niagara Mohawk Pwr. ___.. 455 1972 
Southern Cal. Edison __........ 3%s 1970 
Southern Nat. Gas 4%s 1973 
TRANSPORTATION : 

General Amer. Trans. _...... 4s 1981 
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Melvin Janes, a friendly, sandy-haired man 
in his early forties, may well be the world’s only 
trackwalker with a doctor’s degree. 

Since 1953, Dr. Janes has trudged many a mile 
along railroad tracks from Maine to Texas. His 
mission: to check with his own eyes the killing 
power of a unique railroad-bed weed destroyer. 

Weeds are a menace to railroad men. They are 
a fire hazard; wheels slip on them; they hold 
moisture which rots the ties and undermines the 
roadbed ; they make maintenance difficult. More 
than 50 kinds of weeds grow along the tracks. 
Some die easily and stay dead—but many are 
too to sh for ordinary weed killers. 

When Mobil scientists developed a promising 
new oil-based killer-—AGRONYL R—Dr. Janes 
took to the tracks to check it out. It killed the 
weeds, all of them. Moreover, it’s heavy and 
doesn’t blow on to adjacent farmland. It leaves a 
film that discourages new growth (and also helps 
keep the tracks from rusting). 

You can’t buy AGRONYL R herbicide for your 
garden weeds. It wouldn’t work in your home 
sprayer anyway. It was created for a specific job 
—and it does that job without equal. 

In the same way, Dr. Janes and his fellow 
scientists develop countless other MosiL products 
for the special needs of your business, your car, 
your home. Whether it’s a motor oil or a gasoline 
or a gear lubricant, it’s unique in its field. And 
you can depend on its quality —for it is a 
product of Mobil’s master touch in oil. 

For more information about Mobil research 
and development activities, write to Room 2400, 
Socony Mobil Oil Company, Inc., 150 E. 42nd 
St., New York 17, N. Y. 








SOCONY MOBIL OIL CO., INC. 
Leader in lubrication for 91 years 
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Trust INVESTMENT ROUNDUP 


Labor Day, although not the calendar 
end of summer, traditionally serves as 
a point for reappraising business plans 
and prospects. In view of the stock mar- 
ket’s drab performance during the lat- 
ter portion of the summer, this moment 
also seemed appropriate to sound out 
the views of some of the foremost New 
York City trust institutions concerning 
the business and investment outlook. 


Sparked by a strong surge of infla- 
tionary psychology in late spring and 
early summer, the stock market made a 
gallant, though unsuccessful, effort to 
top the old D-J industrial average rec- 
ord set in 1956. Many of the super- 
charged glamor stocks actually out- 
stripped their 1956 best, strictly on 
hopes or fears of continuing inflation 








TRUST INVESTMENT 
COUNCIL 


SERVING MORE THAN 100 
COMMUNITY BANKS 
WITH SPECIAL HELP 

ON INDIVIDUAL ACCOUNTS 

AND A CONTINUOUS FLOW 

OF BASIC TRUST DATA 
VITALLY NECESSARY 
TO PRUDENT MANAGEMENT 


WRITE FOR DETAILS 


STUDLEY, SHUPERT 
TRUST INVESTMENT 
COUNCIL 


1617 Pennsylvania Bivd. 
Philadelphia 3, Pa. 
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and without benefit of improved earn- 
ings or tangible near-term prospects. 
As always, harsh realities finally tem- 
pered buying enthusiasm, with the in- 
evitable sequel of an overall decline of 
nearly 10% in the general market and 
between 20% and 40% in the prima 
donnas. What do the trust investment 
men think of the picture now and for 
the foreseeable future? 


The consensus on the present state of 
business is that soft spots are becoming 
more noticeable. This does not imply 
anything of a critical nature but, al- 
though retail soft goods volume is hold- 
ing well, there appears greater buyer 
reluctance to assume large liabilities 
for consumer durables. Some feel that 
1958 new car models will spark an up- 
ward surge, stimulating steel and_re- 
lated industries, but here, as one in- 
formant phrased it, “perhaps the motor 
industry has more hope than convie- 
tion.” Consumer income seems to be 
holding well but the purse strings have 
tightened a bit, hence the attitude is 
one of watchfulness in the belief that 
there is ample time to sense the onset 
of positive upward forces and make 
one’s commitments accordingly. 


This general appraisal carries over 
into the informants’ approach to new 
stock purchases, although several diver- 
gent opinions indicated a willingness to 
put new money to work in the pattern 
of diversification normal to the report- 
ing institution. Apparently elimination 
of sub-standard stock positions or re- 
duction of overbalanced positions has 
already been accomplished at higher 
levels and advantage has been taken of 
the unusually plump yields available on 
short-term bonds to keep buying power 
intact until time for action in the stock 
sector. 


Bankers are naturally averse to pre- 
dictions on timing or market move- 
ment but the impression from the inter- 
views was that a better perspective 
would be had by the end of the year 
or during the first quarter of 1958. 
Stock prices, in the opinion of one in- 
formant, have more room for down- 





ward adjustment than business has. The upply in 
foregoing, however, does not mean that f jy inflati 
these banks are doing no purchasing fj, the pr 
of stocks; rather, it means that they [jhe easy: 
regard them, in general, as suffering he Boar 
from the competitive attractions of the J jas stret 
bond markets. Where institutional funds, } ,ritics th 
or sources having a continuing capital | jf jnflat 
inflow, are concerned, stocks are still powers | 
being picked up, although in lessened } ,ompare 
percentage. In any event, the opinion [| yoney s 


is gained that no positive reasons for pelative | 


a sustained market upturn are now ap 
parent and that the sidewise movement 
may continue for many months. 


The unanimous opinion toward bond $ 
purchases was enthusiastic because cur- 
rent levels afford the best yields in 
about 75 years and money rates are not 
calculated to rise markedly from going 
rates. Efforts are concentrated on get. 
ting reasonable protection against call, 
The schedule of new financing remains 
heavy and will work toward a buyers 
market but the consensus looks for an 
orderly solution to the manifold capital 
demands on the horizon. 


Yield has again become a respectable \ 


after years of exile, or, as 
phrased by one investment officer, “not 
everyone can afford to wait X years in 
the hope that a ‘growth stock’ will by 
that time have caught up with or passed 
the value and return from a good bond 
or income stock.” This statement in no 
way represents an aversion to outstand- 
ing companies which command premium 
prices based upon their records but 
rather a reflection of the need for some 
realistic measuring rod of their worth 
and not “at any price or time.” 


concept 


“NEW” INFLATION? 

The public may fail in precise defini- 
tion of just what inflation is but its 
latest reflection in the eleven-month rise 
in the cost of living index leaves no 
doubt as to the effect on the family 
pocketbooks. The Institute of Life In- 
surance has calculated that the total 
1956 burden on our citizens from this 
source, as compared with 1947, was 
some $83 billion, or roughly one fifth 
of the nation’s entire economic activity. 
Stated in another manner, the 1956 GNP 
of $414.7 billion in goods and services 
could have been paid for with $332 bil- 
lion of 1947 dollars. Thus, inflation not 
only raises current costs but also pares 
the stores of value represented by cash. 
bank deposits, insurance and all fixed 
incomes. 


Despite the Federal Reserve’s con- 
sistency in attempting to hold the money 
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The apply in line with legitimate needs as 
that fan inflation deterrent, the persistent rise 
Sing fin the price level has not only bolstered 
they Fhe easy-money advocates’ claims that 
Ting Fhe Board’s policies are ineffective but 
the Fas strengthened the belief of sincere 
nds, J critics that it is up against a “new” type 
pital fof inflation against which its limited 
still powers must fail. Commentators have 
ned fompared the “classic” relationship of 
nion money supply and velocity of turnover 
for yelative to the supply of goods and ser- 
ap- 
nent { Me 
L 
x 
ROMVZ™®, UNITED FRUIT 
ond } TaN GR 
na | — 
in 
not 
ring eo ested 
get- Consecutive 
call. Quarterly Dividend 
zins A dividend of seventy-five cents 
x. per share on the capital stock of 
ers this Company has been declared, 
an payable October 15, 1957, to share- 
. l holders of record Sept. 6, 1957. 
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Secretary and Treasurer 
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that these 
The real cul- 
depending upon individual 
the steadily 
union wages or so-called 


and have concluded 
factors are not operative. 


prits are, 


vices 


viewpoint, rising scale of 
“administered” 
prices, the latter subject having been 
explored, with special emphasis upon 
the steel industry, by Senator Kefauver’s 
Senate runs the 


subcommittee. Thus 


argument. 

formulation of the classic 
new elements have of 
entered the picture. Today Governmen- 


Since 
theory, course 
tal sponsorship of a wide range of pro- 
jects is taken for granted, adding up 
to soaring budgets, including farm price 
supports, foreign aid and the full em- 
ployment concept. Add to this spending 
the nearly irresistible bargaining power 
of organized labor as a cost component. 
Additionally, the public has been the 
beneficiary of rising income levels and 
has consequently been, until quite re- 
cently, relatively complacent in accept- 
ing higher price tags as a sign of “good 
times.” And the school of 
which accepts this state as normal and 
beneficial has placed its seal of approval 


economists 


on this happy condition, so why worry ? 


Reduced to fundamentals, inflation is 
really caused by the desire to get some- 
thing for less than cost, which just can- 
not be done indefinitely. Government 
deficits can be met by 
money or by monetization of debt but 
everybody pays in the end through 
shrinkage in money If labor is 
able to command a larger share of the 
consumer dollar than its productive effi- 


issue of fiat 


value. 


ciency deserves, it is registering gains 


at the cost of the consuming public, too. 

This country, in spite of its tremend- 
ous cannot escape the pen- 
alty of flouting economic law 
but it is unlikely that outright 
gressive inflation will be our lot. Before 
that happens, reason should step in and 
one of the most effective deterrents can 


resources, 
forever 
pro- 


be consumer resistance to prices. If re- 
ports in recent months are correct, this 
trend is increasing, with growing re- 
luctance to reach for high-tag merchan- 
dise and more emphasis upon actual 
needs rather than marginal luxuries, in 
spite of the fact that consumer incomes 
and buying potential remain high. An- 
other contributing factor may lie in the 
new highs reported for consumer debt 
due to purchases of houses, household 
durables and motor cars by the latest 
Survey of Consumer Finances conducted 
by the Federal Reserve jointly with the 
University of Michigan Research Cen- 
ter.* In any event. restrained public at- 


*Federal Reserve Bulletin, August 1957, p. 878. 





WELLINGTON 


<> FUND 


FOUNDED 1928 


111" 


consecutive 
quarterly dividend 


llc a share from net invest- 

ment income, payable Sep- 

tember 30, 1957 to stock of 

record September 6, 1957. 

WALTER L. MORGAN 
President 


Cee ete 


KENNECOTT COPPER 
CORPORATION 


161 East 42d Street, NewYork, N.Y. 
August 16, 1957 
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At the meeting of the Board of | 
Directors of Kennecott Copper Cor- 
poration held today, a cash dis- 
tribution of $1.50 per share was 
declared, payable on September 
23, 1957, to stockholders of record 
at the close of business on August 
30, 1957. 


PAUL B. JESSUP, Secretary 
i a) Se) ) SH) ) ) ) 


Johns-Manville 


Corporation 
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DIVIDEND 








The Board of Direc- 
tors declared a quar- 
terly dividend of 50c 
per share on _ the 
Common Stock pay- 
able September 13, 
1957, to holders of 
record September 3, 
1957. 


JOHNS MANVILLE 


PROMUCTS 


ROGER HACKNEY, Treasurer 











FLORIDA POWER CORPORATION 
St. Petersburg, Florida 
August 15, 1957 


The Beard of Directors of this Corpo- 
ration has this day declared a divi- 
dend of forty-five cents (45¢) per 
share on the outstanding Common 
Stock, payable September 20, 1957 
to stockholders of record at the close 
of business September 5, 1957. 


E. K. ILGENFRITZ, Treasurer 
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titudes can make a significant contribu- 
tion in preventing undue tolerance to- 
ward continuing price boosts. 


PENSION FuND GrowtTH CONTINUES 


Pension fund assets of United States 
corporations under trustee management 
reached the imposing figure of $16.6 
billion (book value) at the close of 
1956, according to the third annual sur- 
vey of the SEC. At market, their assets 
topped $17.5 billion. In addition, fig- 
ures from the Institute of Life Insur- 
ance note that reserves in pension funds 
administered by insurance companies 
increased by $1.2 billion in the same 


period, bringing total reserves to $12.3 
billion. When one considers that the 
major part of this program has been 
effected within one generation, it is a 
cause for pride that probably between 
one third and one half of the population 
of the United States has some stake in 
the benefits and protections which these 
plans bestow. 


With reference to the SEC report, 
fund assets rose 16.9% during the year, 
a shade under 1955 but a normal trend 
as total assets rise. Not surprisingly, the 
largest growth came from iron and steel 
and the motor industry, included in the 
manufacturing sector’s $1.7 billion in- 











NEW ISSUES 


Dated October 1, 1957 


This advertisement is neither an offer to sell nor a solicitation of offers to buy any of these securities. 
The offerings are made only by the applicable Prospectus. 


Lehigh Portland Cement 
Company 


$30,000,000 
474% Sinking Fund Debentures Due 1979 


Public Offering Price 100% 


and accrued interest 


September 11, 1957 


Due October 1, 1979 





on September 25, 1957. 


Blyth & Co., Inc. Drexel & Co. 
Goldman, Sachs & Co. 


Smith, Barney & Co. 





380,312 Shares Common Stock 
($15 Par Value) 


Holders of the Company’s outstanding Common Stock are being offered the 
right to subscribe at $28 per share for the above shares at the rate of one share 
for each ten shares of Common Stock held of record on September 10, 1957. 
Subscription Warrants will expire at 3:30 P.M., Eastern Daylight Saving Time, 


The several underwriters have agreed, subject to certain conditions, to purchase 
any unsubscribed shares and, both during and following the subscription period, 
may offer shares of Common Stock as set forth in the Prospectus. 


Copies of the applicable Prospectus may be obtained from any of 
the several underwriters, including the undersigned, only in 
States in which such underwriters are qualified to act as dealers in 
securities and in which the Prospectus may legally be distributed. 


The First Boston Corporation 
Eastman Dillon, Union Securities & Co. 
Harriman Ripley & Co. 


Incorporated 


Lazard Fréres& Co. LehmanBrothers Merrill Lynch, Pierce, Fenner & Beane 


Kidder, Peabody & Co. 


White, Weld & Co. 
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crease, the balance of the $2.4 billio, 
total being accounted for by miscellane. 
ous groups. This was about $300 millio, 
more than in 1955. 


The report shows that corporate bond 
represented 52% of total assets, Gover, 
ment bonds 14%, 26% preferred anj 
common stocks and 8% in other misegl 
laneous categories. including mortgage 
carried at book valuation of $230 yj. 
lion. Of the $3.774 billion commoy 
stocks, y $505 million represented 
holdings of the company’s own stock 
Of the corporation bond total of $87 
billion, $776 million were the sponsor. 
ing company’s 


only 


obligations. 


Investment trends during 1956 infly. 
enced increased bond commitment: 
namely, $1.5 billion against $900 million 
in 1955, although rising yields failed 
to raise the rate of acquisition of pre. 
ferred stocks, which rose in 1956 }y 
$60 million, the same amount as the 
year before. About one third of the 
net receipts of the funds for the year 
was placed in equities. $771 million, a 
shade higher than in either of the two 
preceding years. The study notes als 
that, at report date. equities at book 
cost were only 23% of the total but 
about 33% at market. while the corpo. 
rate and Government bonds, represent: 


ing nearly two thirds at book, were § 


only 57% of the market valuation, the 
corporates having a paper shrinkage of 
9% and the Governments 4%. 


With the seemingly insatiable demand 
in the housing markets for mortgage 
funds, mortgage bankers have continued 
to eye the pension fund money flood 
like the desert traveler nearing an oasis. 
The Federal Housing Administration 
modified its rules in early August to 
permit owners of FHA insured mort 
gages to sell notes or certificates backed 
by the mortgage security. An_ instru- 
mentality organized by the New York 
State mutual savings banks is already 
in process of implementing this ruling. 
ostensibly with the funds as a target. 
Servicing would be furnished by the 
International Securities Corporation, the 
sponsoring organization. which would 
remove the principal barrier to fund 
participation in the relatively attractive 
yields with safety obtainable in_ this 
market. 


& A A 


® The 9,155 Sun Oil Co. employees who 
invested in the 1952 series company vol- 
untary savings plan have received 4 
total of 150,300 shares of Sun common 
stock valued at $11,600,000 compared 
to their original investment of $4,800,000. 
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WHAT'S HAPPENING AT GOODYEAR—NO. 9 OF A SERIES 


For the Shoe Needs of Millions... 


r 





Hundreds of Sure-Footed Products by Goodyear 


Almost every move you make is made on at 
least one important product by Goodyear. 
For “The Greatest Name In Rubber” has 
long been one of the shoe industry’s leading 
suppliers. 


Goodyear provides the shoe industry with 
soles and heels of all types—especially an im- 
pressive range of new and improved elastomer 
resin products. Among the most popular of 
these is Crown Neolite—one of the longest 
wearing soles ever developed. 


An entirely new type of shoe product is 
Elasto-Crepe—a gum type sole remarkable 
for its combination of sponginess, translucence, 
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flexibility and durability. It will be used on 
men’s casual and semi-dress shoes. 


Goodyear is also pre-eminent in the manufac- 
ture of tires . . . industrial rubber goods . . . 
aviation and aircraft products . . . foam prod- 
ucts... films and flooring . . . metal products 
... chemicals, and many other fine products to 
meet the expanding needs of today’s world- 
wide markets. 


TODAY... AND TOMORROW 


GOODFYEAR 


THE GREATEST NAME IN RUBBER 
Neolite, Elasto-Crepe—T.M.’s The Goodyear Tire & Rubber Company, Akron Ohio 
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Appearances of Management Spokesmen 
before Analyst Groups are less frequent dur- 
ing the summer months so any observations 
based upon disclosure of future plans of in- 
dividual companies would be fragmentary. 
Many companies with declines in earnings 
avoid summer meetings in the hope that 
the last quarter may provide a basis for 
more optimistic forecasts. Consequently, 
those companies that do make summer ap- 
pearance are more likely to be among those 
with relatively good news to report. 


The most generally accepted view with 
regard to share prices is that opportunities 
for exercising selection are widening and 
that security analysis techniques may be 
given a solid test in the months to come. 
No longer does it appear likely that “stocks 
of sound well managed companies” can be 
purchased with full assurance of short term 
benefits. There are still many good stocks 
that have yet to reach the high 
levels of the late 1920's. 


market 





AETNA-STANDARD ENGR. CO. 


By Ernest E. SwARTSWELTER, chairman 


Heavy outlays for development work 
have held down profits for the current 
year, but sales of $43 million are ex- 
pected to produce net income of $3.00 
a share compared with sales of $33.2 
million and $2.81 in 1956. 


Earning margin should be better in 
1958 with lower development outlays. 


Company manufactures heavy duty 
fabricating and processing equipment 
for tube mills, steel plants, and produc- 
tion lines for rubber and chemical 
plants. Present work week is 48 hours 
and backlog $28 million, about the 
same as a year ago. No new financing 
is contemplated. 

New York Society, Aug. 15. 


DRESSER INDUSTRIES, INC. 


By R. E. REIMER, vice president. secre- 
tary and treasurer 


More than 50% of Dresser’s sales of 
$275 million for fiscal 1957 will be 
represented by repair parts and ex- 
pendable products and services such as 
drilling mud, drilling bits, well logging. 
perforating and related activities. This 
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MANAGEMENT SPEAKS... 


Abstracts and quotations from recent talks by the top 
management of companies whose.securities are of interest 
for trust fund and other institutional investors. 


O. ROGERS FLYNN, Jr. 


Contributing Editor 


proportion compares with less than 
15% for 1949 and is the result of a 
planned program to reduce the com- 
pany’s dependence upon the less stable 
demand for capital equipment. This pro- 
gram was accelerated by acquisition of 
Cove Barium Corporation in 1950, 
Lane Wells in 1955, and Southwestern 
Industrial Electronics in 1956. 


Operations for the nine months ended 
July 31, indicate sales 20% ahead of 
last year and earnings about 18% 
ahead. 


About half of Dresser’s business is 
related to exploration and drilling for 
oil and gas. With new domestic re- 
serves increasingly difficult to find, it 
is expected that these activities will be 
accelerated. 12% of sales are for other 
production activities of the oil business: 
13% for transmission and distribution; 
7% for refining. The remaining 19% 
are allocated to the chemical industry 
and other industrial applications. 


The recent sale of $20 million of 
subordinated convertible debentures 
placed the company in excellent finan- 
cial position. 

Financial Analysts Society of Detroit, 
Aug. 14. 


IDEAL CEMENT COMPANY 


By Cris Dossins, president 

Higher cement prices are required to 
justify capital investment under present 
high plant costs in the opinion of the 
president of this company, one of the 
large suppliers to Western and Gulf 
Coast States. Costs are now about $10 
a barrel and an after-tax return of 50 
cents is an unattractive profit structure. 
Cement prices have increased less than 
any other basic building material since 
1945 and mill price of cement is less 
than 1 cent a pound. 

Ideal reported lower shipments and 
profits for the first six months than for 


the 1956 period, with per share earnings 
$1.59 vs. $2.09. 


Bad weather caused lower shipments 
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and retarded startup of additional facil. 
ities. Backlogs at June 30 were more 
than double last year. Third 
shipments will equal 1956. 


Costs are up sharply and recent labor 
settlement will add over $1 million to 
yearly costs. Any price increase can not 
be made effective before October 1 s0 
there will be a lag in offsetting higher 
costs with new prices. 


Present annual capacity of 24 million 
barrels was reached primarily through 
expansion of facilities, except for about 
1.4 million barrels capacity acquired by 
mergers. 

New York Society, Aug. 19. 


NATIONAL CYLINDER GAS CO 


By Cuarves J. HAINes. president 


“Atomic energy and the vast growth 
in oil and gas pipelines are responsible 


quarter 


and ro. 
cellanes 
Popu 
chinery 
Popula 
Americ 
more ¢ 
Becaus 
availa 
chiner\ 
and 79 
the fa 
times | 
San 
SOLT: 
a 
By H. 
The 
1957 
rains ( 
over 1 
In sp 
agricu 
expect 





for the biggest single expansion step in 
the company—doubling the area of our 
Tube Turns’ plants.” Private and gov- 
ernmental nuclear programs have strain- 
ed production and research facilities for 
new metals and accessories. Among the 
company’s gas processing installations 
is the air purifying equipment for the 
atomic submarine, Nautilus. 


Oxygen, nitrogen. hydrogen, argon, 
acetylene, and carbon dioxide are pro- 
duced in 116 service plants in 65 cities. 
of which five are in Venezuela, three in 
Colombia, and one each in Porto Rico 
and Canada. 


Capital expenditures in 1954-56 ag: 
gregated $21 million. financed by re: 
tained earnings of $11 million and de- 
preciation of $12.4 million. An insur 
ance company 15-year loan of $20 mil- 
lion provided for 1956 retirement of 
loans of $12.5 million and additions to 
working capital, which at the end of 
1956 was $34.4 million. 


Company has filed an issue of $17.5 
million of subordinated debentures con- 
vertible for ten years into common stock. 


New York Society, Aug. 12. 
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INVESTMENT COMPANY NOTES* 


By HENRY ANSBACHER LONG 


Pa 
Non-Resident-Owned Funds 


Largest Foreign Investors 
In Canadian Secondary Market — 
Organize Information Unit 


The comparatively new Canadian do- 
miciled mutuals, organized primarily to 
provide residents of the United States 
with a stake in the expanding economy 
of our neighbor to the North, account 
for nearly half of Canada’s current net 
sales of outstanding securities to non- 
resident owners. During the first half 
of 1957, it is estimated that net sales 
of all outstanding Canadian securities in 
the secondary markets produced a net 
capital inflow to Canada of approxi- 
mately $90 million while during this 
same period net sales of new non-resi- 
dent-owned Canadian investment com- 
pany shares to American investors was 
$46 million. Of this latter amount 90% 
was invested in outstanding Canadian 
securities, 

This information has been made 
available by the Committee of Canadian 
Investment Companies, a group recently 


*Due to an eye injury, Mr. Long was unable 
to prepare his monthly Index of Mutual Funds. 


organized to explain to the public the 
functions of the eight non-resident- 
owned investment companies as invest- 
ment vehicles. Stressing the opportuni- 
ties for investment in an economy ex- 
panding at a more rapid rate than our 
own, the Committee will seek to clarify 
the function of this type of company in 
implementing the foreign policy of the 
United States by providing needed capi- 
tal in the free areas of the world with- 
out seeking control (since portfolio in- 
vestment in any one company is limit- 
ed). 

Of the eight companies of this type, 
five have already teamed up in support 
of the organization. Hardwick Stires, 
president of the Scudder Fund of Can- 
ada, is chairman of the Committee and 
William F. Shelley, vice-president of 
Canada General Fund, is co-chairman. 
Vice-chairmen include the chief execu- 
tives of the other three members—S. L. 
Sholley of Keystone Fund of Canada, 
Armand G. Erpf of the New York 
Capital Fund of Canada and Kenneth 
S. VanStrum of the Canadian Interna- 
tional Growth Fund. 

The accompanying table includes the 
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ESTABLISHED 


Fund, Inc. °"* 


Prospectus on request: 


10 Post Office Square 
Boston 9, Massachusetts 


300 Park Avenue 
New York 22, New York 


117 South 17th Street 
Philadelphia 3, Pa. 


8 So. Michigan Avenue 
Chicago 3, Illinois 
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EATON & HOWARD BALANCED FUND 


A mutual investment fund with diversified holdings of investment 


quality bonds, preferred and common stocks selected for reason- 


able current income and for possible growth of principal and income. 


Managed by 


EATON & HOWARD 


INCORPORATED 


24 Federal Street 
BOSTON 


BOSTON 


ESTABLISHED 1924 


Russ Building 
SAN FRANCISCO 


Prospectus from your Investment Dealer or the above. 
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total net assets of each of the eight nop. 
resident-owned Canadian investment 
companies as of June 30th, this year 
along with the number of shareholde; 
accounts. 


NON-RESIDENT-OWNED CANADIAN 
INVESTMENT COMPANIES 
June 30, 1957 


(U. S. Dollars) 





Name Total Net Assets “~——— 
Canada General Fund, 

Ltd. $ 89,614,639 31,570 
Canadian International 

Growth Fund, Ltd. 5,335,508 2.585, 
Keystone Fund of 

Canada, Limited 14,647,600 5,170 
New York Capital Fund 

of Canada, Limited 31,306,019 2,900 
Scudder Fund of 

Canada 61,472,872 4.500 
Investors Group 

Canadian Fund, Ltd... 157,714,737 49,000 
Axe-Templeton Growth 

Fund of Canada, Ltd. 4,624,841 725 
United Funds, Canada, 

Limited 25,289,201 9,350 

TOTALS $390,005,417 105,890 


Offering of Municipal 
Bond Funds Delayed 


Unforeseen hurdles in legislative and 
security commission channels have de- 
layed authorization of municipal bond 
funds of both the general management 
and fixed type. In the case of the former 
(T.&E. April 1957, p. 375), which re- 
quired action by Congress, several 
amendments of a technical nature to the 
originally introduced Act suggested the 


preferable course of the reintroduction | 


of the legislation as a “clean bill” with 
changes written in as part of the original 


(* 








text. But on reintroduction the bill was | 


eventually referred to the Mills Subcom- 
mittee of Ways and Means where it now 


. . . J 
awaits public hearings. In the meantime 


another bill has been introduced by 
Representative Curtis of Missouri, one 
of the sponsors of the original legisla- 
tion, which would cover a broader range 
of companies entitled to pass through 
the tax exempt status of municipals to 
the ultimate investor. 


Similarly the fixed type municipal 
mutual, sponsored by Ira Haupt, New 
York investment brokerage firm (T.&E., 
June 1957, p. 593),) although previ- 
ously cleared by the Treasury and re- 
quiring no action of Congress, has been 
held up by the Securities and Exchange 
Commission pending clarification of cer- 
tain of the technical aspects of its pro- 
posed operation, particularly in regard 
to redemptions. At the time of this 
writing, this had not yet been cleared 
by the Commission. 
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P Closed-end Funds Claim 








m- 
nt | Larger Share of MIP 
a, At the end of June 1957 the number 
ler of plans in force for the purchase of 
the closed-end investment company 
shares represented 5.4% of all Stock 
Exchange Monthly Investment Plans, 
compared with 4.6% of total plans 12 
months earlier. During the first half of 
1957 increase in plans employing in- 
ms | yestment company shares increased 
26.5% contrasted with an 11.3% gain 
70 ; for all such plans. The ten most popu- 
35 | lar closed-end funds retained their same 
ranking on June 30th as six months 
170 | earlier although the percentage in- 
% creases in MIP holdings varied. Listed 
™ ; are the holdings at the half year mark 
00 | as well as six months earlier. 
June 30 Dec. 31 
000 1957 1956 
Tri-Continental Corp. 
125, (com.) 1,579 1,215 
Lehman Corp. 830 679 
350 Adams Express 257 203 
=== Atlas Corp. (com.) 173 118 
B90 U.S. and Foreign 
Securities 132 86 
Carriers and General 62 73 
General Public Service 77 7 
; General American 
ail _Investors (com.) 74 55 
National Shares Corp. 32 40 
de- Pennrod Corp. 31 27 
nd 
ent | Wisconsin Retirement Funds 
ner j Adopt Variable Annuity Divisions 
re- Legislation approved in July in Wis- 
ral | consin adopts variable annuity features 
the | in both the state’s general retirement 
the | fund and that specifically applicable to 
ion | teachers in its cities of the first class. 
ith | In both instances two divisions are set 
nal | up termed the Variable Annuity and 
vas | Fixed Annuity Division. The programs 
m- } are established on a basis quite similar 
ow ¥ to that of the College Retirement Equi- 
me | ties. As in the latter, up to 50% of the 
by | contributions to the fund attributable to 
me 3? participating employee may be in- 
la- f vested in the Variable Annuity Division. 
igé | Similarly, various settlement options 
igh | applicable to the variable payments are 
to | available. 
A A A 
pal ® Templeton Growth Fund of Canada 
ew | has become the fifth member of the 
5. Axe family of mutual funds. The fund, 
wis renamed Axe-Templeton Growth Fund of 
i Canada, adds $4 million to lift total as- 
wii sets of Axe-sponsored funds to approx- 
pen ] imately $140 million. 
ne A A A 
‘er: 
saa ® Eighty per cent of the nation’s top 
oil : businessmen who inherited their _jobs 
his from their fathers have become bigger 
war Successes than their dads, according to 
red | the founder and president of the Na- 
tional Association of Juniors. 
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Trust Sessions Set for Financial 
Public Relations Convention 


Trust Development meetings at the 
Financial Public Relations Association’s 
42nd annual convention in Chicago, Sept. 
29 — Oct. 3, will get under way on 
Monday, Sept. 30, under the general 
supervision of program chairman John 
W. Heddens, trust officer, Continental 
Illinois National Bank & Trust Co. Trust 
subjects and speakers include: 

Monday, 2:30 P.M.: 

Executives, Close Corporation Owners 
and their Estate Planning Problems by 
W. Gibbs McKenney, Baltimore attorney 
and partner, Taxes and Estates, and W. 
H. Eierman, vice president, Hanover 
Bank, New York. 

Tuesday, 10:30 A.M.: 

How are You Preparing for Jenkins- 
Keogh? by John H. Miller, vice presi- 
dent, First National Bank & Trust Co., 
Oklahoma City, and William F. Dela- 
field, vice president, First Pennsylvania 
Banking & Trust Co., Philadelphia. 
Tuesday, 2:30 P.M.: 

Business Production Through Collect- 
ive Investment Funds for Pension & Pro- 
fit Sharing Trusts by Cecil P. Bronston, 
vice president, Continental Illinois Na- 


tional Bank & Trust Co., and Current 
Developments in Pension and Profit 
Sharing by Walter Bean, vice president, 
National _ Bank, Minnea- 
polis, and Frank Griffin, vice president, 
Wyatt Co., Chicago. 


Wednesday, 10:30 A.M.: 

Within the Bank Training for Trust 
Business Development by David M. 
Neill, assistant trust officer, American 
Trust Co., Charlotte, N. C., John B. Hub- 
bard, trust officer, Fort Worth National 
Bank. 


Thursday, 10:30 A.M.: 

What's Your Problem? A_ question 
and answer clinic devoted to trust devel- 
opment subjects. 

A A A 


@ Aluminum Co. of America has put in 
operation a temporary savings plan 
for certain salaried employees pending 
approval of a permanent plan by share- 
holders and government agencies. Em- 
ployees not covered by collective bar- 
gaining or company supplemental unem- 
ployment benefits may save through pay- 
roll deduction 2% to 8% of base salary, 
with the company adding 50% of the 
amount saved. Investments will be in 
Alcoa common stock. Savings will be re- 
turned, if the permanent plan is not 
adopted. 
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THIS 


T HAS BEEN AN 
Nuclear Energy Report over the past 


OBJECTIVE OF 
two years to help put into some perspec- 
tive the gaudy bits and pieces of news 
relating to the burgeoning industrial 
field of atomic energy. 

As with many phenomena of the mar- 
ket place, a cyclic pattern is discerni- 
ble but movement is inevitably forward. 
There is seldom a definitive point of 
change and one is never quite sure 
whether the change is just starting or 
nearly complete. In the nuclear energy 
field, we seem to be entering a period of 
different tone and tempo. 

Power from nuclear fuels has been — 
and continues — the glamor center of 
atomic energy in its peacetime applica- 
tion. Power may be displaced from its 
any 


center-of-stage spot, not because 


other application of nuclear science will 


be bigger but simply because power will 
be old hat. 

Power remains the focal point of in- 
terest in nuclear energy. It is the area of 
greatest federal investment, the area of 
greatest political interest, and the area of 
greatest potential for investment. 


The breadth and depth of industrial 
interest in the whole atomic energy field, 
however. could hardly be better demon- 
strated than by the excerpts from annual 
reports carried in adjoining columns 
over the past two months. There is a 
trend in these atomic energy sections of 
industrial annual reports — from glow- 
ing generalizations about atomic futures 
toward sober discussion of specific work 
being done. 


The End of the Buildup 


If we are not in the shakedown period 
of nuclear power development, at least 
we are at the end of the buildup. The 
trend in annual report references is a na- 
tural one and reflects the change — 
changes in thinking and planning, in the 
work approach, and — above all — in 
public reporting. The glamor buildup 
got off to a flying start after the war, was 
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NUCLEAR ENERGY REPORT 


Developments of Investment and Commercial Interest 


BUILDUP, SHAKEDOWN, WoORKOUT — PROGRESS 


EDWARD R. TRAPNELL 


Director, Nuclear Energy Division, Bozell & Jacobs. 


fed throughout the period of government 
monopoly under the McMahon Act, and 
with an assist from well-intentioned in- 
dustrialists hit its peak shortly after the 
passage of the Atomic Energy Act of 
1954. 

We promoted the atom as the tech- 
nological bonanza of the age. We weren't 
wrong: we just failed to remind our- 
selves that the maturing period would 
be two decades or so. We're now enter- 
ing the hard work period. It calls for 
staying-power on the part of investors, 
energy and brains on the part of de- 
signers and builders, intelligence and 
restraint on the part of legislators and 
government officials. 


Respite for the Utilities 


For the past three years and for 
blameful reasons attributable to both the 
Executive and Legislative Branches of 
the federal government as well as to mis- 
guided pressure groups, nuclear power 
development has been entangled with the 
ancient public vs. private power fight. 
From motives not entirely unbiased, the 
Congress in the session just closed took 
some steps toward disentanglement 
which may be more constructive than is 
readily apparent. 


The Atomic Energy Commission, 
either victimized by the glamor buildup 
or otherwise misled, had invited non- 
federal public power agencies — rural 
electric cooperatives and municipal sys- 
tems — to submit proposals for nuclear 
power development projects. Five such 
agencies responded and for more than a 
year-and-a-half, AEC struggled with the 
problem of trying to make contract ar- 
rangements for nuclear power develop- 
ment with agencies which had neither 
the competence nor the resources to take 
on such projects. 


The Congress directed the Commission 
to take over four of these projects itself, 
make its own contracts with designers 
and equipment suppliers, operate the re- 
actors when completed for developmental 





—_—_ 


purposes. sell heat to the sponsors of 
the projects. and dismantle or dispose 
of the experimental reactors when they: 
have served their purpose. This action 
by Congress reflects an awareness of the 
technical state of the art, straightens q 
political bent in the national atomic 
program. and while it doesn’t forever 
remove the threat of federalized power 
it should provide a respite for the elec. 
tric power industry. 


Decks Cleared for Work 


The designers and manufacturers who 
will supply the reactors for the public. ¥ 
power-sponsored projects should wel. 
come the settlement of negotiations by 
legislative fiat because it clears the decks 
for them to get on with the work. The 
projects all involve systems which should } 
be tested in order to advance the tech- 
nology of power reactors. The suppliers 
themselves have largely determined the 
systems to be tested. They are: 





American Machine & Foundry Co. 
—a specially adapted 22,000-kw. ver- 
sion of the boiling water reactor now | 
in operation at Argonne National La- 
boratory: AMF will contribute $1 
million for research and development: 
for Elk River (Minn.) Rural Electric 


Cooperative Association. 


Nuclear Development Corporation 
of America (NDA) — a wholly new 
design (heavy water moderated, s0- 
dium cooled) for a 10.000 kw. reac: 
tor, for Chugach Electric Association 
at Anchorage. Alaska. 


Foster-Wheeler Corporation — a 
10,000-kw. homogeneous (with fuel 
in solution and circulated to remove 
heat) reactor. for Wolverine (Mich.! 
Electric Cooperative Association. This 
system holds great promise but AEC 
has had trouble with its own project 


at Oak Ridge. 





Atomics International Division of 
North American Aviation — 12.500- 
kw. organic moderated reactor for 
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f municipally owned system of Piqua. 

().. assuming success of the prototype 

under construction by NAA for AEC 

in Idaho. 

The Congressionally directed change 
in contract and operating patterns for 
these projects does not change the cost 
to the government, which was to finance 
them anyway. The proposals offered by 
the suppliers clearly indicate they were 
less interested in profits than in experi- 

ence and know-how. 
? In addition to the Piqua job, North 
American Aviation will also build for 
‘ll the publicly owned Consumers Public 
pore District of Nebraska a 75,000 kw. reac- 
ie Fir using graphite as a moderator and 
tion F sodium as coolant. AEC will finance but 
the not operate. NAA has already success- 
"Ss 47 fully operated this type of system, built 
mC) for AEC as part of the government's 
““er) original five-project reactor develop- 
wert ment program, with a 25 per cent con- 

” tribution by NAA. 

The original sodium graphite reactor 
at NAA’s Santa Susana, Cal., facility 
had no electric generator. Southern Cali- 

Who \ sient Edison Co. asked for and re- 
blic: ceived permission from AEC to add a 
wel. generator and is now distributing nuc- 
= by | ear power. The utility company is also 
ecks acquiring some of the nuclear power 
The eamggued it is going to need in the 
4 future. 
ech- 
7 A New Utility Arrangement 
- While more than 100 electric com- 
_ | panies in the United States are actively 
Co engaged in one way or another in nuc- 
ver’ | clear power projects nearing or under 
new | construction, there are still many ques- 
La tions confronting utility managements 
SI bas to just what to do with respect to 
nuclear power. 
ctric 
San Diego Gas & Electric Co. has 
_ ¥solved the problem by entering into a 
tion | unique arrangement (also open to 
neW | others) with the General Atomic Divi- 
s°'} sion of General Dynamics. Under the 
ea} contract, the utility’s engineers may 
tion | work in the San Diego laboratory of 
General Atomics. The company will par- 
_ a} ticipate in comparative cost studies of re- 
fue! | actor systems as well as in specific de- 
nove | Sign projects. 
ch. | The plan has the merit of enabling the 
This utility to be training its people while 
AEC evaluating reactor concepts. San Diego 
ject} is participating in the General Atomics 
} studies of fission reactors, not the long 
1 of | Tange studies of the fusion, or thermo- 
500-} nuclear, field being carried out with a 
for} group of Texas utilities. 
ates | SEPTEMBER 1957 








Non-subsidized Nibble 


at Nuclear Power 


Electric Co, last month 
ceived the first developmental power re- 


General re- 
actor license under the Atomic Energy 
Act of 1954 for operation of a 5,000-kw. 
boiling water reactor built as one step 
toward final design of the 180,000-kw. 
reactor which GE is building at Dresden. 
Ul., Edison of 


Chicago and associated companies. 


for Commonwealth 

One of the associated companies is 
Pacific Gas & Electric Co.. which also 
serves the GE research facility near 
Alameda, Cal., where the developmental 
unit has been built without government 
financial assistance of any kind. Steam 
produced from this reactor will be fed 
to a turbine owned and operated by 
PG&E. With steam purchased from 
GE’s privately financed reactor. PG&E 
gets the first nibble at commercial 


nuc- 
lear power. 
Case Industrial Nuclear Center 

The growth of “joint ventures” for 


the acquisition of experience and know- 
how in the nuclear field is evidence of 
the state of the art and of the cost of 
developing and manufacturing compon- 
ents and equipment. One of these joint 
ventures is the Case Industrial Nuclear 
Center at Cleveland, organized by former 
AEC Commissioner Keith T. Glennan. 
now president of Case Institute. 

The Case center will provide an en- 
gineering test reactor and related facili- 
ties — research tools costly enough to 
warrent even some industrial giants be- 


ing interested in pooling funds. Latest 
addition to the Case group is Crawford 
Fitting Company of Cleveland. a small 
company compared with some of the 
others already signed up. including The 
Austin Company. Cleveland Electric [1- 
luminating Co., Clevite Corporation, Re- 
public Steel Corporation, Schenley In- 
dustries. Inc.. Standard Oil Co. of Ohio, 
and Thompson Products, Ine. 


Mechanical Fingers 


Shoes and ships and sealing wax have 
long symbolized randomness and variety. 
One might ask the connection between 
shoes and nuclear power, but the con- 
nection is clear. Elaborate mechanisms, 
remotely and automatically actuated o1 
controlled, are required for all but the 
simplest type of nuclear systems. 

United Shoe Machinery Corporation, 
which found its particular competence in 
making mechanical fingers for stitching 
shoes was a valuable asset in World War 
II, is now applying the same know-how 
to the control mechanisms and related 
equipment for power reactors. The com- 
pany has established a new department 
at Beverly, Mass.. to carry out develop- 
ment and manufacturing activities re- 
lated to atomic energy. 


New Non-Power Nuclear Group 


The joint ventures idea has now been 
applied to a field of application of atomic 
energy having nothing to do with the 
generation of electric power. The power 
effort exploits the heat 
generated by nuclear fission. But the 
fission process also produces radiation of 


development 








underwriters 
and 
distributors 
of investment 


securities 








Correspondents in 
principal cities throughout 
the United States and Canada 


DOMINICK & DOMINICK 


Members New York, American & Toronto Stock Exchanges 


14 WALL STREET 


NEW YORK 





937 








all types and energies which may provide 
an industrial tool of vast potential use. 
The possibilities have been only dimly 
indicated in laboratory experiments but 
the potentials are broad and challenging. 


Three companies, Emerson Radio and 
Phonograph Corporation, Revere Copper 
and Brass, Inc., and General Aniline & 
Film Corporation, have joined forces to 
study the application of radiation en- 
ergies in the process industries — chemi- 
cals, petroleum, rubber, etc. Known as 
the CEM GROUP (Chemicals-Electronic- 
Metallurgy), a management committee 
composed of the presidents of the three 
companies is working out a research and 
development program and proposes to 
build a “radiation reactor.” 


International Agency 


The International Atomic Energy 
Agency will be organized next month in 
Vienna when the initial conference of 
member nations meets to select a di- 
rector general and adopt a modest pro- 
gram of first year operations recom- 
mended by a preparatory commission. 


U. S. candidate for the top spot is 
Congressman Sterling Cole of New York, 
former chairman and charter member of 
the Joint Committee on Atomic Energy. 
A fight may develop, not so much be- 
cause of obection to Mr. Cole, whose 
qualifications are unique, but as a result 
of premature announcement of U. S. 
plans. the Soviets now apparently hope 
for a deal under which they can trade 
themselves into other key spots. 

The Agency, which is an outgrowth of 
President Eisenhower's “Atoms for 
Peace” proposal to the United Nations 
in December 1953, may offer a new kind 
of international market place as both 
industries and governments of atomical- 
ly advanced nations size up the oppor- 
tunities for information exchange and 
trade with the nations which need help. 


Fears of a few weeks ago appear some- 
what abated with respect to possible 
handicap on U. S. industry as a result of 
a Congressionally imposed restraint on 
the President’s freedom to transfer nuc- 
clear fuels to the new agency. An amend- 
ment by Senator Bricker of Ohio to the 
bill authorizing U. S. participation in 
the agency requires that the President 
obtain Congressional authorization for 
each such transfer. The effect might be 
to steer foreign buyers away from en- 
riched uranium reactors, the field in 
which U. S. industry excels and for 
which the U. S. is the sole supplier of 
fuels. 

A A A 
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Curtiss-Wright’s Nu- 
clear Measurement 
System accurately 
measures or weighs 
plastics, metals, paper, 
textiles, etc. A radia- 
tion source no larger 
than a grain of salt 
transmits beta rays 
through the sheet 
which “read” its pre- 
cise thickness ... . 
trigger corrective 
measures . . pro- 
vide a continuous rec- 
ord of product uni- 
formity. 





NUCLEAR DEVELOPMENTS 


.. . Under a weapon system contract 
. . . began construction of $14,000,000 
Air Force nuclear science center in 
northern Georgia. Here we shall deter- 
mine radiation effects on aircraft com- 
ponents and systems. The multi-million 
dollar atomic facility will include a re- 
search reactor, laboratories, and work 
rooms for investigations supporting de- 
sign and production of nuclear powered 
aircraft. 


NATIONAL ALUMINATE CORP. 


... Water breaks up into hydrogen and 
oxygen! This is only one of the problems 
Nalco scientists have faced in planning 
water treatment with designers and 
builders of pressurized water nuclear 
power plants. Several others show that 
steam generation with nuclear fuel 
creates water treatment problems radi- 
cally different from conventional steam 
generation. 


OLIN MATHIESON CHEMICAL CORP. 


. .. A new Division was established 
during the year to apply the Corpora- 
tion’s chemical and metallurgical experi- 
ence to the production of nuclear fuels. 
Pilot plant operations were begun at the 
Winchester plant in New Haven, and a 
larger facility will be built to permit 
full-scale production of nuclear fuel ele- 
ments and reactor cores. Initial demand 
for these products will come primarily 
from the military services, 


PACIFIC GAS & ELECTRIC CO. 


... During the year the Company took 
another important step in the field of 
nuclear electric power ... installing a 
5,000 kw turbine-generator to operate 
with steam produced from a nuclear re- 
actor of the boiling-water type, now un- 
der construction by General Electric. 


PENNSALT CHEMICALS 


Hydrofiuoric acid produced in 
Pennsalt’s Calvert City, Ky. plant is an 
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(Excerpts from 1956 annual reports, continued from August issue) 


LOCKHEED AIRCRAFT CORP. 


INDUSTRY 


essential chemical in the production of 
feed materials for atomic energy pro. 
jects and Isotron propellants and re. 
frigerants. 


SINCL: 


Laborat 
the mos 
radiatic 
industri 


PHILLIPS PETROLEUM CO. 

. .. Discovered and proved a 2,800,000- effects 
ton uabove-average-grade uranium ore cessing 
body on a wholly owned 1,280 acre min- Radioac 


ing lease in the heart of the Ambrosia applica 
Lake area near Grants, N. M. . . Nego-} o¢ ginc 


tiations are proceeding with the A. E. ¢. 
for sale of concentrate from a processing 
mill which the Company proposes to 
build. y 


Additional important assignments were} complis 
made to Phillips during the year, includ-| ment 0: 
ing operation of the new Engineering! gical d 


duction 


SOCON 





Test Reactor based on the Company's provide 
conceptual design, which is even larger) us to n 
and several times more powerful than) teriora 
the Materials Testing Reactor . .. In its atomic 
own laboratories, Phillips atomic re-| station 
search is directed toward use of ra-| Van de 
diation to convert petroleum raw ma-| at our 
terials into commercial products and téA#We ho 
perform other industrial functions. 1957 of! 
tory n 

PUBLIC SERVICE CO. OF COLORADO }¥Princet 
... As of November 1, 1956 a total off soy 


118 access permits had been issued t)| EpIsq 
electric utility organizations, enabling 
them to engage in study and research on| 
atomic power . . . 48 of these, singly «| 
in groups, were participating in projects| 
for the development and construction df] 
10 atomic steam plants, with a combine(| 
total capacity in excess of one million) 
kw, and a total cost to the electric com 
panies, when completed, of over $300 
million . . . The Company has been et- 
gaged in the research program of the 
Rocky Mountain Nuclear Power Study 
Group. 
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REPUBLIC STEEL CORP. “ly 
. It’s quite possible that atomit) be jin 
power can be used to heat the air tha} nuclea 
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hd 
| joes into a blast furnace. Higher ope- 


rating temperatures could be achieved. 
less coke would be needed. “Top gases” 
would be used to run turbines for gene- 
rating electricity. Since it takes a ton 
of coal to produce a ton of steel, and 
coal production costs have been going up, 
atomic energy may be an important fac- 
tor in future steel economics . . . Cermets 
(ceramic metal alloys) an entirely new 
family of materials able to withstand 
heat as high as 3100 degrees F. might 
line the atomic blast furnaces of the 
Site. 

ROBERSHAW-FULTON 

CONTROLS CO. 


. A line of stainless steel regulators 

4as been developed (which) makes pos- 
ble their use in highly corrosive atmo- 
spheres such as are found in chemical 
plants or atomic energy installations. 





on oi] sINCLAIR OIL CORP. 
- . The new Radiation and Tracer 


Laboratory in operation April 9th, using 
the most powerful source of gamma ray 
radiation installed thus far in any private 
industrial laboratory, . . . will investigate 
effects of powerful radiation on pro- 
| Of} cessing methods and finished products. 
MIN ®adioactive tracer material also found 
brosia application during 1956 in another field 
Nego-| of Sinclair research — petroleum pro- 
E. ¢, duction engineering. 
assing 


es to 


0,000- 


SOCONY MOBIL OIL CO. INC. 


.. Among our nuclear research ac- 
; were} complishments in 1956 was the develop- 
nelud-} ment of a new technique for easier geolo- 
ering’ gical dating of sediments. Research also 
yany’s provided knowledge expected to enable 
larger. us to make lubricants that will resist de- 
than} terioration caused by intense radiation in 
In its atomic-powered ships and generating 





c re- stations . A 2-million electron-volt 
f ra-| Van de Graaff accelerator was installed 
r ma-| at our exploration-research laboratory . . 
nd teWe hope to begin construction by mid- 


1957 of our own nuclear research labora- 
tory not far from the reactor site near 
,ADO Princeton, N. J. 


tal of] SOUTHERN CALIFORNIA 


ped | EDISON CO. 
eo .. . Negotiated a contract with At- 


ly a omics International (North American 
oject Aviation) to install and operate gene- 
me a rating equipment in connection with an 
bine experimental sodium-graphite nuclear re- 

actor near Santa Susana. Heat developed 
by the reactor will be purchased by the 


-c0 
an ore and used to produce the steam 





nillion| 


required for generation ... It is now ex- 
pected that generation will begin this 
September. The importance of the 7,500 
kw atomic unit lies in its value as a re- 
search project helping to determine the 
answers to many complex technical prob- 
_| lems, including the problems which will 
tom! be involved in constructing full-scale 
r tha} nuclear installations. 
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First picture to be release of Southern California Edison’s experimental nuclear power 
plant. Heat from the reactor in the background will be converted to electricity through the 
heat exchangers and generating plant in the foreground. 





SOUTHWESTERN GAS & 
ELECTRIC CO. 

. Costs of a nuclear reactor power 
plant appear to be about ten times the 
cost of a conventional generating station, 
and no decision has been reached as to 
whether the knowledge that would be 
gained from such a plant justifies this 
extroadinary cost . .. The Company is 
favored with relatively low cost fuel in 
the availability of natural gas in its 
area . 


SPERRY RAND CORP. 


. During the year Ford Instrument 
Co. (division) engaged in developmental 
work for the A. E. C. on gas-cooled, clos- 
ed-cycle reactor power systems and their 
maritime applications . . . has developed 
a Thermocouple Magnetic Amplifier for 
reactor instrumentation. The company is 
also exploring feasibility of applying 
digital computing techniques to nuclear 
reactor controls ... In cooperation with 
Picatinny Arsenal, developed an im- 
proved safety and aiming device for U. S. 
Army’s 280-mm atomic cannon; and 
Vickers Inc. furnished the hydraulic 
system for controlling the elevation and 
azimuth drives on the gun. Additional 
Vickers hydraulic equipment raises and 
lowers the gun platform that changes 


the weapon from a stationary to a porta- 
ble unit. 


STANDARD OIL CO. CINDIANA) 


. . Through the simultaneous use of 


radiation and catalysts, chemical re- 
actions have been brought about that did 
not occur when radiation or catalysts 


were used alone. We are also using radio- 
active tracers in fundamental 
and in our study of lubricants. 


STONE & WEBSTER 
ENGINEERING CORP. 

.. During 1956 authorized to proceed 
with preliminary engineering work on 
the 134,000 kw nuclear powered steam 
electric generating plant which is to be 
designed and constructed at Rowe, Mass. 
jointly with Westinghouse Electric Corp. 
The Engineering Corporation was also 
appointed a consultant to the Florida 
Nuclear Power Group ... to assist in 
engineering and economic studies of the 
Pennsylvania Advanced Reactor Project 
which contemplates use of the aqueous 
homogenous reactor, and by Carolinas- 
Virginia Nuclear Power Associates, Inc., 
for studies and ultimate design and con- 
struction of nuclear powered generating 
facilities. 


research 


(Continued on next page) 
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SYLVANIA ELECTRIC 
PRODUCTS INC. 

Last November, and 
Works announced their 
plan to form a jointly-owned “Sylvania- 
Corning Nuclear Corporation,” for ex- 
panded research, development, and pro- 
duction activities in atomic energy. The 
new organization will take over the two 
companies’ atomic energy 
thus acquiring Sylvania’s extensive ex- 
perience in metallurgy and Corning’s 
leadership in ceramics. The availability 
of both of these major technical back- 
grounds is expected to open up many 
new opportunities, especially in fuel ele- 
ments, materials, components, and fuel 
recovery processes for atomic-electric 
power plants... 


Sylvania 
Corning Glass 


businesses, 


Since the over-all quality of electronic 
products is greatly dependent upon the 
relative purity of their component ma- 
terials, Sylvania scientists place strong 
emphasis on analytical techniques which 
can detect almost infinitesimal quantities 
of impurities. Their work has progressed 
to a point where, for example, one atom 
of boron can be found among 10 billion 
atoms of silicon, thus helping to assure 
the high quality of this material used in 
semiconductor devices. 


UNION CARBIDE & CARBON CORP. 


. Oak Ridge National Laboratory, 
one of the atomic energy installations 
that Union Carbide Nuclear Co. operates 
for the Government, announced 
pletion of its first 10 years of producing 
and distributing radioisotopes the 
amazing radioactive materials that are 
proving so useful in scientific research, 
medicine, industry, and agriculture... 
Savings to industry alone resulting from 
the use of radioisotopes are estimated 
at over $200 million a year. To take care 
of the increasing demand, the Laboratory 
has had to expand its facilities several 
times. 


Union Carbide researchers have been 
studying the effect of irradiation on 
polyethylene food-packaging materials, 


germanium crystals for transistors, and 


In 1956, Union Carbide scientists at Oak 
Ridge prepared the largest cesium 137 
radiation source—useful in medicine. 
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Architeet’s sketch of 
Dresden (Illinois) nu- 
clear power generat- 
ing station being built 
by General Electric 
Company and Bechtel 
Corp. for Common- 
wealth Edison Co. and 
Nuclear Power Group. 
Scheduled for comple- 
tion in 1960. 


From Union Elec. Co. 
(Mo.) 1956 Report 





synthetic rubies. Nuclear studies of 
chemicals, graphite, and metals also have 
been made. To further such studies, the 
Nuclear Company is preparing to build 
an atomic reactor in a new laboratory to 
be devoted to all phases of nuclear re- 
search, to produce isotopes for Corpora- 
tion use. 


Actually, Union Carbide has a broader 
interest in atomic energy than any other 
company in the country. The Nuclear 
Company is a key supplier of uranium — 
the basic raw material for atomic energy 
production. The Corporation owns many 
uranium mining properties in Colorado 
and Utah. Production or ores from the 
Nuclear Company mines has more than 
doubled in the last five years... A new 
mill is being built at Rifle, Colo. Two new 
ore-receiving stations and concentrators 
for treating the uranium ores are also 
being constructed at Slick Rock, Colo., 
and Green River, Utah. 


UNION ELECTRIC CO. 

... We are participating with seven 
other companies in Nuclear Power Group, 
Inc. Progress to date has been excellent 
on the Dresden Plant, scheduled for reg- 
ular operation in 1960... Although this 
plant will contain an advanced type of 
nuclear reactor which represents a fur- 
ther step toward the goal of competitive 
nuclear power, it will not produce elec- 
tricity as cheaply as our lowest cost 
steam generating units. 


UNITED AIRCRAFT CORP. 


... The multi-million-dollar Connecti- 
cut Aircraft Nuclear Engine Laboratory 
now nearing completion at Middletown, 
Conn., will be operated solely for the 
development of a nuclear powerplanv 
upon which Pratt & Whitney Aircrafv 
has been at work since 1951 when the 
division undertook its initial contracts 
with the Air Force and the A. E. C. 


UNITED SHOE MACHINERY CORP. 


. . The Atomic Power Department of 
our Research Division has completed a 
new facility at Beverly (Mass.) for 
environmental testing of control rod 
mechanisms and refueling mechanisms 
used in atomic reactors. The department 





has substantial subcontracts for design. 
ing, testing and producing these mechan. 
isms for use in Naval vessels and land. 
based atomic power plants now under | 
construction. 


U. S. HOFFMAN MACHINERY CORP. 


Anton Electronic Laboratories 
produces nuclear instrumentation sytems, 
radiation detection devices, chemical 
countermeasure equipment and _ similar 
items at the laboratory in Brooklyn. 


U. S. RUBBER CO. 


... The new research center in Wayne 
Township, N .J., to be completed early 
in 1957, will include a_ two-million-volt 
electron accelerator for atomic energy re- 
search. 
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UNIVERSAL MATCH CORP. 


. . . Recent award of a contract for ap- 
proximately one million dollars from the 
Sandia Corp., operators of the Sandia 
Laboratories of the A. E. C., has raised 
to about two-and-a-half million dollars 
the work which the Armament Division 
now has in projects relating to the atomic 
energy program. New facilities being es- 
tablished at Salinas, Calif., will be used 
for this type of activity and for guided 
missile components. 


VIRGINIA ELECTRIC & POWER CO. 


... Organization in October, 1956 of 
Carolinas Virginia Nuclear Power As- 
sociates, Inc. (by the Company, Duke 
Power, Carolina Power & Light and 
South Carolina Electric & Gas) to de- 
velop, design, construct and operate ex- 
perimental nuclear reactors and any or 
all component parts as a means to de- 


monstrate the practical and economical | 


use of nuclear energy for the generation 
of electric energy, together with such in- 
dustrial and scientific products and by- 
products. 


VITRO CORP. OF AMERICA 

: Atomic energy activity has in- 
cluded design for the 236,000 kw power 
reactor for Consolidated Edison at In- 
dian Point, N. Y. and the $46,000,000 
heavy-water and fertilizer plant for the 
Indian Government at Nangal. Other 
projects were for mechanical engineering 
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and design assistance in support of the 
Aqueous Homogeneous Reactor program 
at Oak Ridge; participation in the 
Power Reactor Development Company’s 
fast breeder reactor project near De- 
troit; design of a high pressure test loop 
for the Engineering Test Reactor for 
Westinghouse; and consultation and en- 
gineering of several research reactor 
facilities, including substantial contriby- 
tion to the Aircraft Nuclear Propulsio:. 
project through Lockheed at Dawson- 


_ Ga., and General Electric at Even- 


dale, Ohio . When completed in mid- 
1957, the new Vitro Rare Metals plant 
will furnish this division with the first 
primary uranium mill in the 
United SEates . .. 


eastern 


A new contract for the sale of uranium 
concentrates to the A. E. C. has added 


$45,000,000 to the Uranium Co. back- 
log... capital expenditure of $1,200,000 


to increase capacity of the Salt Lake 
City mill and install a new solvent ex- 
traction process should reduce the cost 
of production and will result in a conse- 
quent reduction in the price of uranium 
concentrate .. 


WESTERN UNION 

... In 1956 the Company bought a 25 
per cent interest in Technical Operations, 
Inc... . a manufacturing, research and 
development company specializing in the 
application of atomic energy and nuclear 
to commercial and military 
devices. 


WESTINGHOUSE ELECTRIC CORP. 
Development of nuclear power 
plants for naval vessels and for gener- 
ation of electric power was continued at 
Bettis Atomic Power Division . will 
design and develop the nuclear reactor 
plant for the world’s first atomic-powered 
naval surface vessel, a light cruiser for 








At Brookhaven National Laboratory, atop 
the reactor, a Square D switching device 
releases power to lower patient and _ physi- 
clan into a special compartment at top of 
atomic pile for experimental cancer re- 
search . . . Square D’s safety switches, motor 
starters, panelboards and other equipment 
cluster against the atomic pile . . . Circuit 
reakers at the entrance to each laboratory 
office provide instantaneous cut-off of power 
in an emergency. 
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launching guided missiles. The Navy a- 
warded a contract to Westinghouse for 
procurement of components for the first 
atomic-powered aircraft carrier, a giant 
85,000-ton ship that will be powered by 


eight nuclear reactors. The Company’s 


initial contract covers procurement of 
eight pressure vessels and 32 steam 
generators Work on the reactor 
plants for five fleet-type submarines 


reached the design and component pro- 
curement stage . Procurement of re- 
actor plant components for the Skipjack 
and for six additional submarines of the 
same type is in progress. 


The submarine Nautilus, propelled by 
a Westinghouse-designed reactor, steam- 
ed fully submerged from New London, 
Conn., to San Juan, Puerto Rico, a dis- 
tance of 1,300 miles. This was the first 
time any submarine ever maintained 16 
knots for more than one hour under wa- 
ter. The Nautilus cruised 55,000 
miles without refueling. 


over 


Installation of components for the nuc- 
lear reactor system near Shippingport, 
Pa., which Westinghouse designed and 
developed, is now under way. 


Development work went forward also 
on a plant for the Syndicat d’Etude de 
I‘Energie of Belgium and a 
homogeneous (liquid-fueled) reactor for 
the Pennsylvania Power & Light Co. 


Nucleaire 


The Westinghouse Electric Interna- 
tional Co. has received a_ provisional 
order from Edisonvolta, S. p. A., largest 
power company in Italy, for a 134,000-kw 
atomic power plant, essentially the same 
as the pressurized water reactor now 
being developed for Yankee Atomic Elec- 
tric Co. 


As a major supplier of reactor cores, 
Atomic Fuel department at Cheswick is 
filling substantial orders. Materials 
Manufacturing department at Blairsville 
is providing components for fuel manu- 
facture. 


WEST PENN ELECTRIC CO. 

. . . The bituminous 
the territory we serve in Pennsylvania 
and West Virginia can and will provide 
an economical and principal fuel supply 
for many years. However, the present 
wide gap between production costs of 
nuclear and conventionally produced elec- 
tric energy will some day be closed... 
Consequently, in the last few months of 
the year, we had reached the point of 
seeking partners interested in a _ pro- 
gram of nuclear reactor research .. . to 
make an evaluation of several reactor 
types to determine which should be de- 
veloped. The types now under considera- 
tion are: 


coal deposits in 


1. A graphite suspension reactor with 
ceramic fuel elements, proposed by 
the Babcock & Wilcox Co.; 


2. A liquid-metal-cooled, natural uran- 
ium, 
tor, proposed by Nuclear Develop- 
ment Corp. of America; and 


heavy-water-moderated reac- 


3. An 
graphite-moderated 


sodium-cooled, 
with 
ceramic fuel elements, proposed by 
General Electric Co. 


advanced-type 
reactor 


It is hoped that the prototype could 


be completed by 1961. 


WHIRLPOOL-SEEGER CORP. 


... The nuclear research laboratory, es- 
tablished in 1955, was started with the 
conviction that nuclear would 
eventually affect everyday 
hence the appliance industry, soon de- 
veloped into a useful tool. It was found 
that radioisotopes, deposited on fabrics 
and measured before, during and after 
washing, made an accurate of 
varying degrees of washability. Research 
on decontamination of clothing exposed 
to radioactivity led to a later study of de- 
contamination of water and ultimately to 
the concept of the forthcoming water 
softener. Also in the nuclear 
area, the Company is participating in the 
first reactor for private industrial 
search, installed in 1956 at Armour Re- 
search Foundation, Chicago. 


fission 


living and 


record 


physics 


re- 


WORTHINGTON CORP. 

A number of projects associated 
with the use of nuclear energy are in the 
design stage, and manufacturing 
opportunities are expected when the com- 
plex research and development studies 
mature. Generally, these are associated 
with the handling of radioactive or cor- 
rosive materials at temperatures 
pressures beyond the outer limits of pre- 
vious experience. One major project in- 
volves the handling of high temperature 
fluids for nuclear-powered aircraft. Draw- 
ings have been completed and manufac- 
ture of the initial unit has begun. 


large 


and 


The success of our canned-rotor pump 
for pressurized water devel- 
oped in cooperation with a well-known 
motor manufacturer, has resulted in 
orders for 21 additional units with more 
orders in prospect. 


reactors, 


We have also prepared a design study 
of pumps for the liquid metal fueled re- 
actor at Brookhaven National 
tory. These pumps will be required to 
circulate a radio-active liquid weighing 
ten times as much as water... Work is 
expected to begin soon on equipment for 
the nuclear power plant to be built by 
the Wolverine Electric Cooperative of 
Michigan under the A. E. C. reactor 
demonstration program. Worthington will 
build the entire secondary cycle for this 
plant, which will involve the first com- 
mercial reactor to use liquid fuel. 


Labora- 
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Trust Sessions Conducted at 
Virginia Bankers’ School 


Trust Division classes, as well as com- 
mercial classes, comprised the curricu- 
lum of the 17th annual session of the 
Virginia Bankers School. More than 200 
enrolled for the School, held at the 
University of Virginia, Charlottesville, 
August 19-23. After the daily lecture 
on economics by Dr. Murray G. Lee, 

pecrelary of the economic policy com- 

+f mission of the American Bankers As- 
‘| | sociation, Came a course on investments 
for trust division students taught by 
°, W. Eliason, Jr., vice president, Com- 
F nercial National Bank, Peoria, IIl., 
“Taxes” were covered by W. L. Zim- 
mer, Richmond attorney, and “Estate 
Planning and Business Development” 
was discussed by R. E. MacDougall, vice 
-| president, Girard Trust Corn Exchange 
‘IELO} Bank, Philadelphia. 


% The afternoon lecturer on “Trust 
3-| Law” was Emerson G. Spies, professor 
. | of law at the University, and the Friday 
lecture on “Useful Statistics or Success 
oe Figures” was presented by Dr. 
George W. McKinney assistant vice 
| president in charge of bank relations, 
74 Federal Reserve Bank of Richmond. 
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57 || FDIC Reports Trust Earnings 
Up 14% 

~ Trust department earnings of insured 

——)/ commercial banks in the United States 
(Continental U. S. and Other Areas) 
totaled $322,117,000 in 1956 according 
to the annual report of the Federal De- 
posit Insurance Corporation. This com- 
pares with $281,841,000 in 1955 repre- 
enting a gain of approximately 14%. 

s2__| Five years earlier (1951) the figure was 

59 $192.313.000. 


32 Of the $322 million total for 1956. na- 
tional bank members of the Federal Re- 


CLU Institute Held 


The 16th Chartered Life Underwriters 
Institute, held on the University of Wis- 
consin campus in August was attended 
by 57 students from 23 states. The In- 
stitute, sponsored by the American So- 
ciety of Chartered Life Underwriters in 
cooperation with the University of Wis- 
consin School of Commerce, was one of 
three held in the U. S. during the sum- 
mer. Students in the nine-day session 
dealt with advanced problems of estate 
planning, taxation, and business insur- 
ance. Nine faculty members addressed 
the students on pensions and profit shar- 
ing, the psychology of motivation, the 
economics of credit, and personal cor- 
porate investments. Group discussions 
and conferences explored these subjects 
in greater detail. The director of the in- 
stitute was Leroy Steinbeck of Philadel- 
phia, Pa., managing director of the 
American Society of Chartered Life Un- 
derwriters. The students, who had all 
attained their C.L.U. designation, repre- 
sented 31 life insurance companies and 
together sold more than $36 million dol- 
lars of insurance during 1956. 

A A A 
POUR-OVER ERRATUM 

In the paragraph describing the pour- 
over device, at the top of the third col- 
umn of page 649 (July), the statement 
should have read “a testator may pour- 
over his testamentary estate into his 
living trust.” Through a garbling of the 
lines the sentence as printed reversed 
the procedure which, from the context of 
the paragraph, would be obviously incor- 
rect as well as futile. 


Maryland Bankers Form 
Training Committee 

A Personnel Training Committee has 
been formed recently by the Maryland 
Bankers Association, with Joseph M. 
Naughton, president, Second National 
Bank, Cumberland, as chairman. The 
Committee will concentrate first on 
junior officers and employees, but proba- 
bly will broaden its field later to include 
all officers, especially those in the smaller 
banks. The Committee is selecting bank 
officers to help carry its program into 
every bank in Maryland, and it plans to 
promote the work at the group or sec- 
tion level also. 

A A A 


New Trust Training Program 

A training program for trust per- 
sonnel at Marine Trust Co. of Western 
New York, Buffalo, was started recently 
with two men taking the course initially, 
and two or three more expected to join 
them shortly. The program gives the 
trainees a certain amount of time in each 
of the trust divisions, winding up in the 
administration section. 

In addition, a series of eleven lectures 
deals with various phases of trust work as 
administration of estates and trusts, es- 
tate taxes and trust investments. At- 
tendance at these lectures is open to any 
of the trust department personnel, as 
well as the trainees. 


The trust department also contributes 
a lecture and discussion on trust services 
to the training program for officer re- 
placements in the commercial depart- 
ment. 





"POOR'S 1957-1958 REGISTER OF 


DIRECTORS AND EXECUTIVES... 
Yow BOTH FOR THE PRICE OF ONE... 


serve System earned $116,794,000 and 
| state member banks $192.280.000. Non- 
| member banks earned $13,043,000. 





& Gives 23,000 corporate listings of nationally known 
companies. Shows titles and duties of all leading officers 
and directors, technical personnel, traffic managers, pur- 
chasing agents. Also number of employes and nature of 
products manufactured. 


®& Includes complete case histories of 80,000 top-flight 
executives throughout the country with their home ad- 
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trust departments. 345 Hudson Street, New York 14, N. Y. A482-27 
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TRUST PERSONNEL CHANGES 


ALABAMA 
Mobile Lionel Noonan became an asst. trust 
MERCHANTS officer. 
NATIONAL BANK 
ARKANSAS 


Pine Bluff 
SIMMONS 
NATIONAL BANK 


E. Jackson Smith elected a trust of- 
ficer, having recently resigned as asst. 
trust officer of COMMERCIAL NATIONAL 
BANK of Shreveport, La. 


CALIFORNIA 


Los Angeles W. C. Keen, Jr., named asst. trust 
CALIFORNIA BANK officer. 


Los Angeles John Pring advanced to trust officer. 
CITIZENS NATIONAL He heads the estate planning and new 
Trust & SAVINGS business division of the trust de- 
BANK partment. 


Los Angeles S. B. Burnham elected secretary in 
UNION BANK addition to vice president and trust 
& TRUST Co. counsel; John M. Merrick and John 

Cavanagh elected asst. trust officers; 

James R. Comeskey, asst. trust investment officer. 

San Diego 
UNITED STATES 
NATIONAL BANK 


J. L. Threadgill appointed vice presi- 
dent and trust officer, in charge of 
private trusts and new business sec- 
tion of the trust department. Thread- 
gill formerly held the same title at First NATIONAL BANK 
in Albuquerque, N. M., where he was in charge of the trust 
department. He previously spent eight years as Assistant 
National Bank Examiner, Eleventh Federal Reserve District. 
San Francisco 
CROCKER-ANGLO 
NATIONAL BANK 


Three asst. trust officers appointed 
were Charles Maurer, Edward J. Mc- 
Inerney and Harry H. Ohea. Maurer 
joined the bank in 1939, with the trust 
department in 1940, and is now with the pension and profit- 
sharing section. McInerney came to Crocker in 1933, and 
was assigned to the trust department in 1948, where he has 
served in trust accounting, trust securities division, tax 
division, and as an agency administrator. Ohea joined the 
bank in 1924, was transferred to the trust department in 
1929, and has been manager of the trust securities division 
since 1934. 


Santa Barbara Chas. H. Franklin has retired as As- 
COUNTY NATIONAL | sistant Chief National Bank Ex- 
BANK & TRUST Co. aminer in the office of the Comptrol- 

ler of the Currency and joined the 
bank as vice president in charge of the substantial and 
rapidly growing trust department, following retirement of 

R. E. Bixby, vice president and trust officer for over 30 

years. Franklin served as a trust examiner in the Twelfth 

Federal Reserve District before going to Washington, D. C., 

23 years ago to carry on in the supervision of examiners 

of the 1470 trust departments of the national banks in the 

United States. 





CHAS. H. FRANKLIN 
Santa Barbara 


REUBEN D. BECKETT H. W. BAUGHMAN 
Chicago Boston 
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COLORADO Alton 
Denver en 
COLORADO . 
NATIONAL BANK 7. 
Three new officers of trust depart- NaTIOo 
ment appointed at July meeting of 
board of directors (left to right) : of Chicé 
O. J. Puckett, trust officer, and and pri 
Harold Kinney and Ken Caughey, Bank & 
asst. trust officers. Puckett and — Chicago 
Caughey are graduates of the U. ; of the ¢ 
of Colorado Law School. Kinney, PDecator 
a graduate of De Paul Law NATIO 
School, joined the staff of Colo- oF DE 
rado National in 1956 after 18 years in the trust department 
of First National Bank of Chicago. 
DELAWARE ; 
Indiana 
Wilmington Edward L. Maxwell, with the bank AMER 


EQUITABLE SECUR-_ since 1947, promoted to trust officer, NATE 

ITY TRUST Co. He is a graduate of the Wharton & TRI 
School of Accounts and Finance at 
U. of Pennsylvania. 

Shreve} 





FLORIDA 
Fort Lauderdale Warren F. Foster, Jr., advanced of 
BROWARD vice president and trust officer: A | 


NATIONAL BANK graduate of the Graduate School of | Baltime 
Banking at Rutgers U., Foster holds | 
degrees in business administration and law from the U. of | 


Cincinnati. 


FIDE! 
NATI 


J. B. Richner has been elected vice president and trust 
officer, having formerly been a trust officer of TrRusT Com-!| Boston 
PANY OF GEORGIA in Atlanta, and having served 10 years as MER« 
examiner for the Board of Governors of the Federal Reserve NATI 
System. 
Jacksonville 
FLORIDA 
NATIONAL BANK 


William Hardin Goodman has retired | @uties 
as vice president and trust officer, in| 4 gra¢ 
charge of the trust department, due | Wa5 a 
to illness. Author of several books on | Mutua 
trust service, he has been with South Florida, North Caro- 

lina, Georgia and Tennessee banks in trust work prior to 

his association with the Florida National about 30 years | Kansa 
ago. He served for three years as a member of the Execu- Com 
tive Committee of the Trust Division of the America 5 TRU 
Bankers Association. 

Benjamin R. Cox has been appointed asst. trust officer bacher 
at the Orlando office. School 


Sarasota Frank A. Whitsett, formerly a prac- Kansa 
SARASOTA BANK ticing attorney in Clearfield, Penn- MER 
& TRUST Co. sylvania, who became associated with & T 

the Sarasota Bank as trust admin- 
istrator in June, has been promoted to trust officer. — 
11SSO1 
GEORGIA been 1 


Macon Charles E. Newton, Jr., previously | 
First NATIONAL vice president and trust officer, ele} / 
BANK & TruST Co. vated to vice chairman and trust off- f 

cer. An officer of the bank since 1926, 

Newton will continue as active executive head of the trust ; 

department. He has served as chairman of the trust con- 

mittee of the Georgia Bankers Association. 

Valdosta Thomas C. Ashley promoted to execu- 
CITIZENS & SoUTH- tive vice president replacing James} 
ERN NATL. BANK W. Blanchard who resigned to be 

come president of COLUMBUS aan 


ee agg 





‘ 
é 


. aS 
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‘ 
f 
& Trust Co. William C. Banks, Jr., advanced from asst. 
trust officer to asst. vice president; and Randall Adams 
dected asst. trust officer. 

ILLINOIS 


Harold C. Harvey named public rela- 
tions and advertising director. 


Alton 
ALTON BANKING 


& TrusT Co. 

Reuben D. Beckett elected a _ vice 
president in the trust department. 
Formerly vice president and trust offi- 
cer of MERCANTILE NATIONAL BANK 


Chicago 
CHICAGO 
NATIONAL BANK 








of Chicago, with which he has been associated from 1938, 
and prior thereto trust administrator for City National 
Bank & Trust Co. of Chicago, Beckett is a graduate of 
Chicago Kent College of Law. He is a past president 
of the Cook County Fiduciaries Association. 


Walter E. Billerman elected asst. 





ecator 
Pierre BANK trust officer. A graduate of U. of IIli- 
OF DECATUR nois, he has been a practicing at- 
nent torney the past four years. 
INDIANA 
Indianapolis Appointed asst. trust officers: Francis 
bank AMERICAN FLETCHER B. Hartrich, John G. Egger and 
ficer.| NATIONAL BANK James D. Keckley. 
rton} =& Trust Co. 
e at 
LOUISIANA 
Shreveport Commercial National Bank (See 
Arkansas). 
d to a 
a MARYLAND 
1 of | Baltimore William A. Connor named asst. trust 
olds | FypELITY-BALTIMORE officer. 
-% | NationAL BANK 
rust MASSACHUSETTS 
S0M- | Boston Harry W. Baughman, a Boston attor- 
'S as MERCHANTS ney specializing in estates, trusts and 
serve NATIONAL BANK real estate conveyancing, joined the 
bank as a trust officer, his principal 
tired | Cuties being concerned with estate and trust administration. 
r, in| A graduate of Drew U. and Harvard Law School, Baughman 
due| Was a member of the legal department of New England 
son Mutual Life Insurance Co. prior to private practice. 
/aro- 
oe MISSOURI 
rears | Kansas City Philip J. Erbacher joined the trust 
cecu- COMMERCE department, where his activities will 
rican TRusT Co. include pension planning, tax work, 
and general administrative duties. Er- 
fiicer _bacher received his law degree from U. of Kansas City 
School of Law; and since 1951 has been in private practice. 
yrace| Kansas City Thomas M. Kemp became asst. vice 
enn: MERCANTILE BANK president in the trust department, 
with & Trust Co. with duties in trusts and _ estates 
min- work. Prior to banking, Kemp had ex- 
tensive experience in probate work. A graduate of U. of 
Missouri and U. of Nebraska, for the past seven years he has 
been with the law firm of Margolin and Kirwan. 
yusly | 
ele- 
offi- 
1926, 
trust 
com- 


Kecu- 
ames 
. be 
SANK 


mi 


ATES 
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H. W. BROCKENBROUGH 
Richmond 


ROLAND W. MAHOOD 
White Plains 


W. BREWSTER WINTON 
New York 
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New Trust Department quarters of First National Bank, 
Fort Lauderdale, Fla. 





NEW MEXICO 


Albuquerque Joseph L. Threadgill has resigned as 


FIRST vice president and trust officer. (See 
NATIONAL BANK San Diego, Cal.) 
Santa Fe David Davenport named vice presi- 


FIRST 
NATIONAL 


dent in addition to his present title 


3ANK of trust officer. 


NEW YORK 

Lambert J. Wischerath joined the 
bank as vice president, to cover ad- 
vertising, public relations and _ busi- 
ness development. He retired recently 
as vice president of Buflovak division of Blaw-Knox Co. 
William H. Gregory has been raised 
to trust officer. 


Buffalo 
LIBERTY BANK 
OF BUFFALO 


East Aurora 
ERIE COUNTY 
Trust Co. 

New York 
AMERICAN 
TRusT Co. 

New York W. 
CHEMICAL CORN 
EXCHANGE BANK 


Paul E. 
trust 


Berner appointed an asst. 
officer. 

Brewster Winton elected a vice 
president, in charge of trust invest- 
ments at 30 Broad Street. He joined 

Chemical upon’ graduation from 
Princeton U. in 1933. 

Eric A. Baker, with the bank’s investment division at the 
same office, where he has been assistant secretary since 1956, 
appointed a trust officer. 

New York 

City BANK 

FARMERS TRUST Co. 
White Plains 

NATIONAL BANK 

OF WESTCHESTER 


Philip M. Tucker appointed asst. trust 
officer in the trust investment depart- 
ment. 


Roland W. Mahood elected vice presi- 
dent and investment officer. Until re- 
cently trust investment officer of 
MARINE MIDLAND TrusT Co. of New 
York, Mahood has had wide experience in personal trust, 
pension funds and discretionary common trust funds, as well 
as investment management accounts. 


NORTH CAROLINA 


Greensboro J. William Lightcap has joined the 
SECURITY bank as trust officer. Formerly with 
NATIONAL BANK the trust department of ILLINOIS 

(Rockford) BANK & Trust Co., 


Lightcap was educated at U. of Illinois and LaSalle U., and 
served during World War II in the U. S. Air Corps as 
flight navigator with rank of Captain. 


OHIO 
Columbus David H. Putnam appointed a trust 
City NATIONAL officer. 


BANK & TRUST Co. 


YAS 











WILLIAM J. COPELAND 


ROBERT D. FERGUSON P. B. KORZILIUS 


Pittsburgh Pittsburgh Racine 
PENNSYLVANIA 
Pittsburgh Robert N. Hinds elected investment 
FIDELITY officer, having been formerly a trust 
Trust Co. officer at First NATIONAL BANK, Glen 
Falls, New York. 
Pittsburgh Several changes have been made in 


PEOPLES FIRST the growing trust division, separating 
NATIONAL BANK the trust investment and the commer- 
& Trust Co. cial investment sections, with Malcolm 

EK. Lambing in charge of the latter. Robert D. Ferguson, 

vice president, will be in charge of the new trust program, 

and William J. Copeland, vice president, promoted to as- 
sistant division manager, 


The following new departments have been set up in the 
trust division, with managers as follows: New Business: 
J. Judson Brooks, vice president; Trust Investment: Henry 
R. Byers, vice president; Personal Trust: James D. Harlan, 
vice president; Corporate Trusts: Stanley G. Schade, vice 
president; and Trust Operations: Leo P. Larkin, trust officer. 

Guy W. Lewis, vice president, will be transferred to the 
Fifth Avenue office where he will be in charge of the bank’s 
investment portfolio. 


Pittsburgh 
MELLON NATIONAL 
BANK & TRUST Co. 


Arch S. Jeffrey became asst. vice 
president in the trust department. 


Williamsport 
WILLIAMSPORT 
NATIONAL BANK 


Ralph C. Gingrich, formerly vice 
president and trust officer, named 
president. 




















EMPLOYMENT EXCHANGE 


Individuals seeking positions in trust 
departments may have free listing 
herein (maximum six lines). Re- 
spondents should address corre- 
spondence to Code number shown, 
care of “Trusts and Estates,” 50 E. 
42nd St., New York 17, for forward- 
ing to applicant. 


Man, 33, M.A., B.S., economics, with 
seven years banking experience with 
supervisory agency and some investment 
and teaching background, seeks position 
in trust department. 78-2 








Trust officer, 31, with six years in 





TRUST OFFICER 


Twenty Million Dollar Bank in upper 
Mid-West City of 35,000 needs experienced 
trust officer with administrative and in- 
vestment experience on estates and per- 
sonal trusts. Growing trust department. 
Prefer age 30 to 40. State age, qualifica- 
tions, experience and salary desired. 


Box H-79-1, Trusts and Estates 
50 East 42nd St., New York 17, N. Y. 
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administration, operations, taxes, invest- 
ments, and customer contacts, and one 
year commercial banking, desires con- 
nection with progressive bank offering 
advancement prospects. 78-5 


Trust officer-attorney, 39, with 10 years 
in large and medium departments, de- 
sires No. 2 position in medium size bank 
or senior position in large trust depart- 
ment; responsibilities include taxes and 
estate administration. 77-1 


Trust officer, 39, with law degree and 
administrative experience in large de- 
partment, seeks larger opportunity any- 
where but West Coast and metropolitan 
New York. 77-2 


Young man with 5 years corporate 
trust work, account administration, 
operations and management, business and 
law degrees, desires new position. 77-3 


Trust Officer, Estate Analyst, 15 years 
trust new business and general trust ad- 
ministration. Top executive officer of 
trust department last 8 years. Location 
not a factor. Seeking better opportunity. 
79-2 


TENNESSEE MERG! 

Memphis Former executive vice president James MEN] 

NATIONAL BANK L. Ross became president succeeding Phoe! 

OF COMMERCE the late W. B. Pollard; Louis E. Wit. | apprové 
tenberg assumed executive vice presj.| BANK 

dency. Ress joined the bank in 1920 and has served as trust | BANK ‘ 

department bookkeeper, bond department employee, and aq.} former’ 

vanced from trust officer. of Firs 
Nashville Clifford J. Harrison named asst. trust of the 
THIRD officer. A graduate of Vanderbilt VU, dent. 

NATIONAL BANK with a B.A. (cum laude) in 1949, aqqeene 
Harrison joined the bank in 1950 and New 

served in various departments, joining the trust in 1955. He First | 

is secretary-treasurer of the Nashville Life Insurance and the NE 

Trust Council. ee 
cia 

TEXAS ie i 

San Antonio Charles W. Kenworthey appointed di- @ Haven 

NATIONAL BANK rector of public relations. sets of 

OF COMMERCE ing it t 

VIRGINIA in Con 

Richmond Henry W. Brockenbrough promoted os 

STATE-PLANTERS to trust officer. With State-Planters sete i 

BANK OF COMMERCE since 1948, Brockenbrough holds a feer V 
& TRUSTS B.A. and LLB., and is a graduate of of the 

the Graduate School of Banking at Rutgers U. beseeiea 

WASHINGTON Top¢ 

Seattle Edward R. Morton, Jr., advanced TOPEK 
SEATTLE TRUST from trust officer to asst. vice presi- ) ame 
& SAvINGs BANK dent. name 

Topek: 

WISCONSIN in Kat 

Racine Philip B. Korzilius advanced from} man 0 
First NATIONAL trust officer to vice president and dent ; 
BANK & TrusT Co. trust officer; Robert A. Davis ap- vice p 

pointed trust officer; and Alice npc Gu 

Foster advanced to asst. trust officer. | = Clo 
Korzilius has been trust officer since 1933; Davis was|' BANK 
formerly with Northern Trust Co., Chicago, and is a grad- | der th 
uate of U. of Iowa College of Law; and Miss Foster has’ V. Me 
been with the bank since 1930, specializing in taxation. as tri 
Sta 

; : NATIC 

Security Analyst, 33, M.B.A., invest- Richn 

ments and corporation finance, 8 years ee 

experience with investment counsel and 

one year in stock exchange house, seeks Me 

connection with progressive institution. HARR! 

79-3 NATIC 

merg¢ 

Insurance company investment officer } the fi 

for 11 years offers private placement ex- Wil 

perience in the development of new trust! Fyrs7 

business. 79-4 | TIONA 

merg‘ 

A A A a 8 

Cook Leaves FDIC, 7 

Joins E. F. Hutton Le’ 

BANk 

H. Earl Cook, whose term as chairman Fede; 


of the Federal Deposit Insurance Cor-| |owin 
poration expired September 6, will joi) depa: 
the stock exchange firm of E. F. Hutton 9 trust 
& Co. Mr. Cook has been a director of] office: 
the FDIC for ten years and its chair- Tu 
man since 1953. BAN] 
In his new duties, which are expected Bl: 
to start November 1, Mr. Cook will be} CHAD 
manager of the company’s bank stock} Powe 
department, with headquarters in Kar- 


sas City, Mo. TRUS 
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MERGERS, NEW TRUST DEPART- 
MENT and NEW TRUST POWERS 


ding Phoenix, Ariz. — Shareholders have 
Wit. | approved merger of First NATIONAL 
resi. | BANK OF ARIZONA (Phoenix) and the 
rust | BANK OF ARIZONA (Prescott), under the 


ad. | former’s title. M. E. McMillen, president 
of First National, will become chairman 
of the board; Sherman Hazeltine, presi- 
dent. The reorganized bank will now 
operate 47 offices throughout the State. 


Trust 
t U, 


1949 
: New Haven, Conn. — Consolidation of 


and 
He ) rs NATIONAL BANK & TrRusST Co. and 
the NEW HAVEN BANK N.B.A. was ap- 


- proved by directors of both institutions. 
Officials hope to effect this about October 
first, under the new name of FiIrst-NEW 

d di- #@HaveNn NATIONAL BANK, with total as- 
sets of approximately $160 million mak- 
ing it the fourth largest commercial bank 
in Connecticut. Nine branches will pro- 
vide complete banking services to com- 

ted mercial and savings depositors as well 

ters as to trust clientele. Chief executive of- 

ls fier will be Joseph H. Allen, chairman 

ie of of the board; and Abbott H. Davis will 
become president. 

Topeka, Kans. — NATIONAL BANK OF 

neeq| TOPEKA and the CENTRAL NATIONAL 


_ name of First NATIONAL BANK of 
Topeka, becoming the third largest bank 
in Kansas. J. E. Merriam became chair- 
from | man of the board; R. C. Clevenger, presi- 
and| dent; John E. Kirk and Perry Pitcher, 
ap- vice presidents and trust officers; Robert 


) name & Trust Co. merged under the 





o RC. Guthrie, trust officer. 
| Clovis, N. M. — Ctiovis NATIONAL 
was| BANK has been granted trust powers un- 
rrad-| der the Federal Reserve Act. Mr. Howard 
has| V. Martin, vice president, will also serve 
as trust officer. 
Staten Island, N. Y. — STATEN ISLAND 


NATIONAL BANK & TRUST Co., Port 
—_— Richmond, was merged with and became 
yon a branch of CHASE MANHATTAN BANK. 
wre Mechanicsburg & Harrisburg, Pa. — 
shine HARRISBURG NATIONAL BANK and SECOND 

NATIONAL BANK of Mechanicsburg have 

merged under the charter and name of 
fficer § the former. 
t ex- Wilkes-Barre, Pa. — Shareholders of 
trust! First NATIONAL BANK and SECOND Na- 


TIONAL BANK voted September 5th to 

merge the two institutions to be known 

as First-SECOND NATIONAL BANK & 
Trust Co. 

Levelland, Texas — First NATIONAL 

_ BANK, granted trust powers under the 

rman’ Federal Reserve Act, will have the fol- 

Cor-| lowing officers part-time in the new trust 

Jom department: R. H. Hester, president and 


utton 9 trust officer; Fred Barker, asst. trust 
or of officer; and Earl Allison, trust attorney. 
hai) Tulia, Texas -- First NATIONAL 
BANK has been granted trust powers. 
ected Blacksburg, Va. — FARMERS & MER- 
ll be} CHANTS NATIONAL BANK received trust 
stock) Powers. 
Kan- Sherbrooke, Que., Can. — ROYAL 


Trust Co. opened a new office here. 
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IN MEMORIAM 

GEORGE W. BricGs, retired senior trust 
officer and vice president of First Na- 
TIONAL BANK, Dallas, Texas. 

WILLIAM A, EVERSON, with the trust 
department of BANK OF CALIFORNIA, 
N.A., Tacoma, Washington. 

RoBertT L. Hatcu, vice president of 
DETROIT BANK & TrRusT Co. 

HERBERT C. KENNEDY, trust 
STATE BANK OF ALBANY, N. Y. 

ALVAH H. MartTIN, JR., vice president 
and trust officer of MERCHANTS & PLANT- 
ERS BANK, Norfolk, Virginia. 

ERNEST J, McBrIpE, trust officer of 
UNION NATIONAL BANK, Kansas City, 
Missouri. 

JAMES J. McCuLoup, chairman of the 
board and president of First Trust Co., 
York, Nebraska, where he was in charge 
of the trust department. 

OREON THOMAS O’BRIEN, a member of 
the trust administrative department at 
MERCANTILE TRUST Co., St. Louis, Mis- 
souri. 


JOHN A. WILSON, trust officer, MANU- 
FACTURERS NATIONAL BANK of Detroit, 
in charge of the tax division of the 
trust department and of its Common 
Trust Fund. 

BENJAMIN E. YOUNG, former general 
vice president of NATIONAL BANK OF DE- 
TROIT and a former member of the trust 
committee. 


officer, 


A A A 
PURSE EXECUTIVES MOVE 

Robert P. Purse, Jr., Chairman of the 
Board of the Purse Company, will act as 
chief executive officer at the Company’s 
main office in Chattanooga, Tenn., as 
President Ashley A. Purse and his fam- 
ily are moving to Prescott, Arizona be- 
cause of Mrs. Ashley Purse’s asthmatic 
condition. Ashley Purse will continue 
making contacts and serve in an advisory 
capacity. 

William S. Heffernan, Vice President 
and Eastern representative, is transfer- 
ring from Montclair, N. J., to headquar- 
ters. 

The 59 year old Company specializes 
in banking and trust advertising. 


RECORD ENROLLMENT FOR ILLINOIS 
TRUST SCHOOL 


The largest number of students in the 
12 years of the Illinois Bankers Associa- 
tion Trust School attended the 1957 
August 5-22 session — 27 Illinois 
students and 8 from other states. The 
School, which is held on the Chicago 
campus of Northwestern University, 
covers estate planning, survey of the 
laws of trust, taxation and life insur- 
ance. The faculty consists of attorneys 
and trustmen. The chairman of the 
School committee this year was Robert 
L. Fischer, assistant secretary of North- 
ern Trust Co., Chicago, and the director 
was Harold J. Clark, Chicago attorney. 

A A A 
PERSONNEL ADMINISTRATION SURVEYED 
IN NEW ENGLAND 

Merchants National Bank, Boston, in 
preparation for its annual correspondent 
bank conference in April, surveyed per- 
sonnel policy and practice in the com- 
mercial banks of New England. Boston 
was excluded, and the returns from 
Rhode Island (to avoid revealing the 
identity of individual banks). Replies 
were received from 286 institutions, or 
a 71.5% response. The findings are sum- 
marized by vice president Clyde M. Gold- 
thwaite in the August Banking. 

A A A 
BUSINESS RESEARCH BUREAU ESTAB- 
LISHED BY TESTAMENTARY TRUST 

First National Trust and Savings 
Bank of San Diego, acting as trustee un- 
der the will of James W. Hughes, has 
made a gift of $2,000 to the Business 
Administration Department of San 
Diego State College to be used towards 
the establishment of a bureau of busi- 
ness research. Hughes, a long time resi- 
dent of La Jolla, stipulated in his will 
that “The trustee shall pay the net in- 
come from the trust estate to some 


worthy organization which shall be se- 
lected within the sole discretion of the 
trustee and shall have as its primary ob- 
jects and purposes the defense and fur- 
therment of the great American system 


” 
. 


of free enterprise. .. 
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SOME TRAPS 


tockholm, Aug. 17. FoR THE LAST 
Si days the International Statisti- 
cal Institute has been holding meetings 
here of statisticians from all over the 
world. Although the flavor of these 
meetings has been “statistical” rather 
than “actuarial” there have been papers 
on mortality and fertility rates and 
other matters of interest to the profes- 
sional pension consultant. 


But 


selves 


it is not in the meetings them- 
that one learns the New 
on old subjects are born at the 
post mortems with foreign colleagues 
over a glass of milk. Thus. for example, 
we found that the fears of American 
actuaries about the probable future im- 
provement in mortality (sic) at ages 
over 65—this with particular reference 
to the fact that the mortality in Sweden 
at those ages is some 30% lower than 


most. 
views 


in the U.S. A., Great Britain or Switzer- ° 


instance 





land, for are matched by 
those of Swiss actuaries who are in the 
pension field. 


Most pension consultants in the U. S. 
make some allowance for future im- 


provements in pensioners’ mortality in 
their calculations. The pessimists among 
us use a pension value at age 65 that 
is up to 10% higher than that of the 
mean actuary—using the term “mean” 
in its statistical sense. But not all actu- 
aries, in private practice or in insur- 
ance companies, make a habit of quoting 
their clients pension costs that are ex- 
pressed as a percentage of payroll which 
—in their professional opinion—is not 
likely to rise or fall by very much for 
many, many years. 

We illustrate this by an experience 
that an actuarial friend of ours from 
Zurich had recently in France. The 
Paris subsidiary of a substantial U. S. 
company had decided to grant its French 
employees a pension of 1% of “final” 
compensation for each year of service 
with the company. As the Swiss actuary 
remarked, this pension level would 
normally require a company contribu- 
tion of some 8-12% of payroll if there 
was a fair amount of “past service” at 
the time the plan was established. (This 
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PENSION and PROFIT SHARING DIGEST 


HILARY L. SEAL 


Morss, Seal & Bret; Lecturer in Statisics, Yale University 


is just about the level we use in “rule 
of thumb” calculations for American 
clients.) However, on submitting the 
employee data to a French life insur- 
ance company, the premium rate quoted 
was 114% of payroll. My friend asked 
me could I guess how the French insur- 
ance company had made its calculations. 


(a) Basis of Actuarial Cost 
Estimates 
Before giving my answer, it is im- 
portant to understand clearly what is 
involved in making estimates of “level 
percentage of payroll” costs of a given 
pension plan. 


First of all it is essential to estimate 
each of the factors that can influence 
the cost of the plan. These include: 
(1) The “normal” increases in em- 
ployee compensation that occur as a 
result of increasing age and experience 
on the job, (2) Rates of severance, re- 
tirement and mortality prior to age 65 or 
70*, (3) Rates of mortality after normal 
or disability retirement, and (4) A rate 
of interest yield on all invested monies. 
All these factors must be based on past 
experience adjusted to allow for such 
trends as may be currently ascertainable. 
The likelihood of continued inflation 
must be handled by assuming that a 
considerable proportion of the fund’s 
investments (theoretically 100%) made 
in equities the market values of which, 
on the average, keep pace with the in- 
flationary trend.+ 


Let us assume, then, that appropriate 
estimates have been made of these fac- 
tors. It is then important to remember 
that every new employee is a potential 
liability for eventual pension at the mo- 
ment he is hired. The lump-sum value 
of this liability—allowing. of course, 
for the fact that this particular employee 
may sever or die long before pension 
age—might then be one-year’s salary 
if the pension were fixed at 1% of 
“final” salary for each year of service 

*Of these the least important are 


of mortality—unless a_ substantial 
granted on death in service. 


the rates 
benefit is 


+See the May issue of this column. 


IN FINANCING OF PENSIONS 


at retirement date. The total expected 
future salary payments to this employee 
are currently valued at, let us say, 20 
times the employee’s salary at hiring 
date. These two results are derived by 
the application of mathematical formu- 
las to the basic rate structure assumed, 
Only these results are possible and they 
will be exactly correct if the assump- 
tions prove to be correct in the long 
run. Actually a check of their sound. 
ness should be made each year so that 
corrections are incorporated over the 
years by a gradual process. 


One way of financing pensions would 
thus be to contribute one-year’s salary 
for every new employee hired. Then if 
the payroll were constant from year to 
year and if the aggregate salaries of all 
new employees (approximately | 
the same each year, the percentage of 
the total payroll represented by these 
aggregate new annual salaries would re- 
main (approximately ) 
year. 


was 


the same each 


(b) Entry-Age-Normal Financing 

But this lump-sum payment method 
would be very costly for a young firm 
with a growing payroll and is not, in 
fact, a tax-deductible method of financ- 
ing acceptable to the Treasury. We 
might thus argue, alternatively, that 
since the fund needs, on the average. 
one-year’s salary for each employee and 
since the average new employee will 
receive 20 years’ salaries — both these 
figures being “discounted” to the mo- 
ment of hiring—an annual payment of 
one-twentieth (5%) of the employee's 
salary (no matter how large it becomes) 
throughout his career will suffice to pay 
for his eventual pension. 


We thus have to think in terms of @ 
company contribution of 5% of pay 
for every new employee from the mo- 
ment he is hired and—if the pension 
plan is established when the company 
first starts in business—this implies 
that we must pay 5% of the aggregate 
payroll each year in order to support 


the plan. 
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Although we will soon see that the 
lifferences in possible financing methods 
nultiply when a company establishes a 
plan only after it has been many years 
in business, let us consider some of the 
jlternative financing procedures avail- 
able to a new company. 

Suppose, for example, we ignored the 
possibility of future severances (as all 
insurance contracts do). The value at 
jiring date of the potential pension lia- 
bility per employee might then work 
out at eighteen-months’ salary (instead 
of one-year’s) and the value of his ex- 
ected service might be 25 years (in- 
stead of 20). The resulting cost percent- 
age has thus increased from 5% to 6% 
but now every results in a 
profit to the fund equal to the accumu- 
lations on behalf of that employee. 


severance 


Similarly, the assumptions (made in 
the vast majority of insurance contracts ) 
that every employee wil! remain at his 
existing rate of pay until retirement 
might reduce the 5% contribution rate 
to 344%. In this case each raise in pay 
‘would lead to a loss in the fund. Thus 
we may that unrealistic actuarial 
assumptions are bound to lead to fluctu- 
ating company contribution rates as the 
years go by—the fluctuations being the 
orrections made to take account of 
profits or losses due to unanticipated 
contingencies such as severances and 
pay raises. And note that if 5% is the 
correct perpetual contribution rate, a 
company that starts off by paying 314% 
will eventually have to pay substantially 
more than 5% of payroll in order to 
“catch up” on the early deficits. 


see 





We have observed that by leaving 
uture severances out of account we 
increased the 5% “normal” contribution 
rate to 6%, and we must expect the 
latter rate to diminish over the years as 
Tilannecs bring “profits” to the fund. 
Severances are, of course, more fre- 
quent among the short-service employees 
and we might offset our failure to anti- 
cipate severances by dropping out from 
the calculations some of these short- 
service employees. In other words. we 
could impose an “eligibility period” 
during which the company’s potential 
liability for future pension payments 
jroul not be recognized. However, we 
must notice the dangers of this approxi- 
mation, The use of a 5-year “eligibility 
period”—which is more properly a 5- 
year-waiting-period-for-financing—could 
> casil reduce the 6% mentioned above 
to 3%. This means that eventually the 
company will have to pay far more 
than 5% (the proper perpetual rate) 
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and in the meantime is deluding. itself 
about the “real” cost of its pension 
plan. This may be a useful device in 
selling a pension plan but is eventually 
bound to lead to disappointment and 
plan amendment or termination. 


(d) Effect of “Past Service” 

Now let us assume that, at the estab- 
lishment of the plan. the average em- 
ployee has been with the company for 
10 years. Let us continue to think in 
terms of the 5% “entry-age-normal” 
cost for each employee from his hiring 
date. At this point of time 10 years after 
hiring the single-sum liability for pen- 
sion has grown to two-year’s annual sal- 
ary, let us say 
nearer retirement 
probability 


for the employee is 
and little 
of severing. His expected 
future aggregate salary has become, let 
us suppose, 15 times his existing salary. 


age has 


But the company is thinking in terms 
of paying 5% of every employee's pay. 
Thus it is planning to pay 5% x 15, or 
three-quarters, of a year’s salary for 
each of its 10-year-seniority employees. 
Since the value of the pension for each 
of these employees is (we have as- 
sumed) 2 year’s salary, the difference, 
namely 114 year’s salary, represents the 
deficit in the fund at the establishment 
of the plan. This deficit is called the 
““past-service cost” and is a fixed, frozen 
dollar amount. 


(e) A Model Method of Financing 


We may conclude, then, that the 
“proper” way of estimating an “old” 
company’s prospective pension liabilities 
is by means of two “fixed” figures: 

(1) A percentage of payroll which 
may be subject to some (small) varia- 
tion if the actuary’s assumptions 
prove to be incorrect in some particu- 
ular; and 

(2) A dollar figure of “past service 
cost.” 

Whereas the percentage in (1) is pay- 
able “forever,” the fixed dollar figure 
in (2) may be amortized over a shorter 
or longer period at the company’s con- 
venience. 


In the illustrative example we have 
found these figures to be: 

(1) 5% of payroll (“forever”) 
whether this payroll diminishes, in- 
creases or remains constant and 

(2) 1% times the existing payroll. 

If the company to amortize 
the latter by equal installments over 30 
years it would need to pay 644% of 
today’s payroll every year throughout 
that period. Its initial total contribution 
would thus be 11144% (ie... 5% + 
614%) of its payroll. This lies in the 


decided 


8-124; the Swiss 
actuary. 
It hardly 


alternative financing procedures open to 


interval quoted by 


needs emphasis that the 


a company with “past service” costs are 
far greater than those available to a 
brand new company. In fact the Treas- 
ury recognizes a “minimum” financing 
rate calculated by: (a) Inserting a 5- 
year eligibility period, (b) Ignoring all 
potential future increases in salary, 
(c) Ignoring the possibility of future 
mortality improvements, (d) Using a 
214°) interest rate, and (e) Holding 
the resulting “past service” cost at its 
existing figure by only paying interest 


on it and making no provision for 
amortization. This procedure could 


easily reduce the foregoing figure of 
114% to, say, 4% or about one-third 


of the “proper” figure. 


Original Problem Reconsidered 

After this rather lengthy excursus we 
can return to the Swiss actuary faced 
with the problem of explaining to his 
client why the insurance company quo- 
tation of 144% of payroll was about 
one-sixth the percentage he was propos- 
ing to recommend, 

When asked for our suggested an- 
swer we produced the items labelled 
(a) through (e) above. But we were 
wrong. French insurance companies are 
closely regulated and are’ not permitted 
to invest their pension assets in other 
than bonds and mortgages. This means 
that inflation 
France 


a very real danger in 
will make “final salary” pen- 
sion calculations absurd. The companies 
have thus received permission to use a 
form of modified pay-as-you-go financ- 
ing. They operate in a way very similar 
to our own Social Security Administra- 
tion but without the statutory “built-in” 
increases in contribution Let 
explain this further. 


rate. us 
The existing social security tax rate 
is 244% for both employer and em- 
ployee. But this rate will be insufficient 
to meet pension payments if continued 
much beyond 1960. The government 
actuary responsible has therefore esti- 
mated—and his estimate has been incor- 
porated in the law—that an increased 
rate of 234% from 1960 will “hold the 
dam” for another 5 years or so, after 
which a further 144% increase will be 
necessary. In this way a “final” contri- 
bution rate of 444% (employee and 
employer) will be reached in 1975. 
Now this is just what the French in- 
surance companies are doing. Recog- 
nizing that inflation is just around the 


(Continued on page 953) 
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By RALPH R. NEUHOFF 


CLASS 49: EXONERATION OF TRUSTEES 


As a matter of convenience the exoneration clause 
where permitted by the statutes of the state is made to 
apply to executors as well as trustees. For forms ap- 
plicable only to executors, see Class 66. 

The law of trusts imposes a potential liability upon a 
trustee which may prove a hazard. This is particularly 
burdensome in the case of individual trustees who fre- 
quently serve as a matter of accommodation and not for 
the compensation which is to be derived. A corporate 
fiduciary is in a better position: first, because it will be 
serving in a large number of trusts, whereas an individ- 
ual will usually be serving in only one trust or a small 
number of trusts; and second, an individual may quite 
unwittingly undergo dangers through lack of experience 
and failure to detect hazards involved in a particular 
course of action. There is, therefore, a substantial 
school of thought among individuals to the effect that 
they should not be requested to serve as trustee or co- 
trustee if it will mean that their own personal fortune 
and possibly the welfare and happiness of their families 
may be jeopardized by some unwitting action, even 
though it be of a nature which by hindsight may appeal 
to some court as culpable. An individual under such 
circumstances will be well advised to decline to act as 
a trustee, unless he is assured that all possible precau- 
tions have been taken not to subject him to this sort of 
financial liability. 

It is, of course, true that some states (for example, 
New York in Decedent Estate Law, Section 125) have 
declared it to be against public policy to provide in a 
will for the exoneration of a fiduciary from liability for 
failure to exercise reasonable care, diligence and prud- 
ence. It would appear that in such a situation an indi- 
vidual would do well to decline to act, leaving the duty 
to a corporate fiduciary, which, as above indicated, is in 
a better position to protect itself by competent and ex- 
perienced personnel. 

If such is not possible, it may be that the potential 
liability can be limited by mandatory directions in the 


Accounts of preceding trustee 


49.1 


No person or corporation becoming TRUSTEE shall be 
under any duty to examine, verify, question or audit the 
books, records or accounts or transactions of any preceding 
TRUSTEE, or of the EXECUTORS hereunder. 





*The first edition of Mr. Neuhoff’s will clause system, pub- 
lished ten years ago, met with wide success and the many 
requests for a revised edition have led to a complete'y rewrit- 
ten and expanded version. Major chapters are being pub- 
lished serially in Trusts AND Estates, and the entire system 
will be published by us in book form later. Editor’s Note. 
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will as, for example, that certain stock in a family  * , 


poration be retained. It also may be possible to include 
among the cotrustees some of the beneficiaries them. 
selves, or possibly members of families of the benefici- 
aries, which might deter suits against the trustees. A 
third possibility would be obtaining directions and con. 
sents from the beneficiaries who are sui juris with the 
purpose of creating an estoppel against them. 
Another possible approach might be to limit the class 
of beneficiaries who could bring such an action. This 
may find some logical basis in the fact that statutes 
such as that in New York are supported on the ground 


is my V 
other tr 
otherwi: 
seem to 
a TRUST 
COTRUS' 


Will she 


that in a testamentary trust, the creator of the trust a or wilft 


dead and the rights and interests have passed to othe 
persons so that unless a right exists in the beneficiaries 
to hold the trustee accountable, no one can do so. See 
re Central Hanover Bank & Trust Co. (1941) 176 Misc. 
183, 26 NYS 2d 924, which points out that the New 
York statute does not apply to inter vivos trusts and 
justifies this exclusion on the ground that in an inter 
vivos trust the grantor of the trust would be able to 
enforce it. 

Those states which do enforce exoneration clauses 
reason that the testator’s right to place burdens on a 
trustee not imposed by statute and to relieve him from 
burdens not required to maintain judicial authority 
over the trust, is only an incident of his right to dispose 
of his own property by will in such manner as he sees 
fit. See Upton v. White (1942) 92 N.H. 221, 29 A2d 126. 

There is a tendency on the part of the courts where! 





exoneration provisions are permissible to construe cheap 


according to what the court supposes the testator must 
have meant, rather than according to the literal mean- 
ing of the language. See Annotation, “Provision of will 
or other trust instrument exempting trustee from ot 
limiting his liability,” 158 ALR 276. This has resulted 
in considerable ingenuity by draftsmen of wills in an 
endeavor to accomplish an exoneration in spite of the 
tendency referred to. 


Exoneration of individual trustee and executor 


only 49.2 


No individual acting as TRUSTEE or as EXECUTOR of this 
Will, shall at any time be held liable for mistake of law o 
of fact, or of both law and fact, or errors of judgment, not 
for any loss coming to said Trust estate or to any benefic:- 
ary hereunder, or to any other person except through actual 


EXECUTOR to be charged. If this provision should be held ir 
valid as to any class of persons or instances, such fact shall 
not impair its application to all other classes of persons ant 
instances. 


fraud or wilful misconduct on the part of the TRUSTEE ") 
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49.3 
Excepting for my said wife. the individual TRUSTEES and 
execUTORS named in this Will are all persons with whom | 


dn elaborate exoneration clause 


have had long and intimate business associations and friend- 
ship. | have discussed the matter with them and I am satis- 
fed that their only reason for accepting the appointment 
and undertaking to act as TRUSTEE hereunder, if. as and 
when they do so accept and undertake to act, will be out of 
regard for me rather than for the relatively minor compen- 
sation which they I am satisfied that the *y and 
my said wife will act according to their respective judgme nt 


will receive. 


and abilities, and it is not my intention to impose any more 
responsibility on them than this even though losses may oc- 
cur to the Trust estate, which, by hindsight, it 
Therefore, 


may appear 


could have been avoided. if the occasion should 


or COTRUSTEES, including my said wife, are under review, it 


“ea arise when the action of said individuals as TRUSTEES 


is my will that they be given the benefit by the court or 


other trier of fact, of every presumption and intendment, as 
otherwise | would not desire to impose upon them what 
seem to me to be the unduly burdensome responsibilities of 
a TRUSTEE. To that end, no person acting as such TRUSTEE 0 
COTRUSTEE, or acting as EXECUTOR or COEXECUTOR of this 
Will shall at any time be held liable for mistake of law or of 
fact, or of both law and fact, or errors of judgment, or for 
any loss coming to said estate or to any beneficiary there- 
under, or to any other person, except through actual fraud 
or wilful misconduct on the part of the TRUSTEE or EXECUTOR 


her? to be charged. If this provision shall be held invalid as to 
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any class of persons or instances, such fact shall not impair 
its application to all other classes of persons and instances. 


49.4 


Exoneration — short form 


shall be liable 
prudence and 
due diligence in the discharge of its duties hereunder. 
for errors of judgment made in good faith. 

Note: This is more suitable for corporate fiduciaries than 
for individuals, Since it is probably merely declaratory of 
the rule in most jurisdictions, it may well be omitted, but it 
does have the merit of calling the attention of beneficiaries 
to the fact that a trustee is not a guarantor. 
Payments between trusts 


The TRUSTEE and each 


only for failure 


TRUSTEE 
to exercise reasonable care, 


successol 


but not 


49.5 

| have provided in several cases herein for expenditures by 
said TRUSTESS under Clause Five hereof. Funds for such ex- 
penditures, whether proposed or already incurred, shall be 
provided by said TRUSTEES under Clause Four hereof upon 
request in writing of said TRUSTEE under Clause Five, stat- 
ing the reason for such request. The mere statement in writ- 
by any one of said TRUSTEES under Clause Five may be 
accepted by said TRUSTEES under Clause Four as conclusive 
proof of its own correctness and no duty shall be imposed 


on said TRUSTEES under Clause Four to see that ihe expendi- 


ing 


ture is made as intended or proposed, nor that any past ex- 
penditure was made as represented, nor shall said TRUSTEES 
under Clause Four be bound to make any investigation 
whatsoever before making the payment requested. 
49.6 
The TRUSTEE may employ attorneys and such special 
agents as it may deem necessary for the best interests of the 
trust estate, and shall not be responsible for the acts of such 
person beyond their obligation to use reasonable care in the 


Attorneys and special agents 


selection of such attorneys and agents: provided, however, 
that nothing herein contained shall be construed as relieving 
any TRUSTEE from responsibility for the acts of its officers 


or employees. 

















The oldest independent trust 
company in the Pacific Southwest offers 
Anallary Service for California Property, Co-transfer 
and Co-registrar Services, Custodian and A gency 

Accounts for your Clients 























Le 








e Insurance and Trust Compan 


433 SOUTH SPRING STREET, LOS ANGELES 54, CALIFORNIA 








SEPTEMBER 1957 


951 











ESTATE TAX 


Deduction for charitable remainder de- 
nied where trustee could invade corpus 
for life beneficiary’s interest. Decedent 
bequeathed and devised residuary estate 
in trust to pay net income to seventy- 
one year old beneficiary for life. Trustees 
were given discretion to invade principal 
for best interest of beneficiary during 
illness or “emergency of any kind.” Up- 
on her death, principal was to be di- 
vided among four charities. Beneficiary 
was woman of modest tastes. Her in- 
come from other sources was normally 
sufficient to take care of her needs. 
Commissioner disallowed charitable de- 
duction. 


HELD: For Commissioner. Extent of 
invasion of trust principal was not sub- 
ject to any definite standard ascertain- 
able at death. Invasion of principal was 
not limited to beneficiary’s support, or 
to at least manner of living to which 
she was accustomed at decedent’s death. 
Phrases used, namely for “best interest” 
during “emergency of any kind” could 
conceivably cover many situations, im- 
possible of determination with certain- 
ty. Charitable remainders, thus being 
subject to depletion, were uncertain and 
not allowable deductions. Est. of C. B. 
Bartlett v. Smith, D. C. E. D. Pa., July 
30, 1957. 


Brokers’ commissions and appraisers’ 
fees in connection with sale of real 
estate deductible as administration ex- 
penses. Estate deducted administration 
expenses representing brokers’ commis- 
sions and appraisers’ fees incurred in 
sale of certain of decedent’s real estate. 
Sales were made pursuant to general 
power of sale conferred upon executors 
under will. Commissioner disallowed de- 
duction, claiming it did not represent 
administration expense as defined in Reg- 
ulations, namely: expenses actually and 
necessarily incurred in payment of debts. 


HELD: For estate. Under local state 
law, there is conclusive presumption that 
general power of sale in will is for pay- 
ment of decedent’s debts. Upon exercise 
of power, inference arises that sale was 
for purpose presumed by law. Inasmuch 
as Commissioner offered no evidence to 
overcome inference, expenses are de- 
ductible. Est. of C. B. Bartlett v. Smith, 
supra. 
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FEDERAL TAX NOTES 


SAMUEL J. FOOSANER 
Foosaner, Saiber & Schlesinger, Newark, New Jersey 


Reciprocal trusts includible in estate. 
Decedent executed trust to which she 
transferred paid-up life insurance. Trust 
provided that in event of decedent’s 
death before spouse, husband was to re- 
ceive income for life, with remainder 
over to children and_ grandchildren. 
Further provision allowed trustees to in- 
vade corpus for husband’s care and com- 
fort, or in case of any emergency affect- 
ing him. On same day, husband amended 
existing trust so that it was substan- 
tially identical with wife’s. Commissioner 
included value of husband’s trust in 
wife’s gross estate. 


HELD: For Commissioner. Each 
spouse created trust in consideration of 
like trust by other. Transfer which is 
brought about and in effect paid for by 
decedent is in substance transfer by de- 
cedent. Property so transferred is in- 
cludible in decedent’s gross estate. Est. 
of F, B. Moreno v. Comm., 28 T.C. No. 
98, July 26, 1957. 


Transfer made two and one-half years 
prior to death held not in contemplation 
of death. Decedent, two and one-half 
years prior to death, created trust for 
benefit of daughters. Purpose of trust 
was to provide independent source of 
income to beneficiaries and simultaneous- 
ly reduce grantor’s income tax liability. 
Upon oldest daughter attaining 30 years, 
corpus of trust was to be distributed to 
daughters. At that time, grantor would 
be 60, and fully retired. He was not 
concerned about his health at time of 
transfer. Commissioner included value of 
trust property in decedent’s estate as 
transfer made in contemplation of death. 


HELD: For estate. Transfer was as- 
sociated with lifetime objectives and not 
with death. In view of all circumstances, 
transfer was not intended as substitute 
for testamentary disposition. M. J. 
Goyette, Exr. v. U. S., D. C. S. D. Calif., 
July 12, 1957. 


Additional fees incurred in prosecuting 
refund claim allowed as estate tax de- 
duction. Estate incurred additional ad- 
ministration expenses, executors’ and at- 
torneys’ fees in connection with refund 
claim instituted in District Court. Such 
amounts were reasonable and had been 
approved by state court. Refund of 
taxes, based upon allowance of addi- 


tional costs to be incurred in prosecuting 
claim, was made part of plaintiff’s case, 

HELD: For estate. Extraordinary 
fees were reasonable for services being 
rendered. All costs in connection with 
pending claim or those incurred in any 
appeal or other litigation required to ob- 
tain final determination are deductible 
for estate tax purposes. M. J. Goyette, 
Exr. v. U. S., supra. 


Credit for state inheritance taxes al- 
lowed where amount not finally fixed. 
Estate made estimated payment of 
state inheritance taxes. Tax, though not 
finally fixed, would exceed 80% of Feder- 
al basic tax. Credit claimed for such tax 
was disallowed by Commissioner. 

HELD: For estate. Estate is entitled 
to credit. Even though final tax was not 
fixed, it would exceed 80% of Federal 
basic tax, which represents maximum 
credit allowable. M. J. Goyette, Exr. v. 
U. S., supra. 


Void claim under state law deductible 
for federal estate tax purposes. Decedent 
at time of her death was indebted to her 
daughter. Daughter failed to file claim 
against estate, as required by state law, 
within eight month period allowed for 
filing such claims. Claim thus became 
void. Commissioner disallowed indebted- 
ness as estate tax deduction on ground 
that claim was not one allowable in 
jurisdiction where estate was being ad- 
ministered. 


HELD: For estate. At time of de 
cedent’s death, claim was enforceable. 
Allowability as used in statute relates 
to time of decedent’s death. Claim was 
deductible in determining net estate. 
B. J. Winer, Exrx. v. U. S., D. C. S. D. 
N. ¥., duly 11, 1957. 


Filing of Certification of Payment of 
Foreign Death Duty constitutes timely 
notice of refund claim. Estate failed to 
claim credit for succession taxes paid to 
Canada on Canadian stock held by de- 
cedent. Formal claim for refund was 
filed two weeks after statute of limita 
tions for filing refund claims had ex 
pired. However, estate had notified Dis 


trict Director of payment within statu- 
tory period by filing form 706 CE, Cert 
fication of Payment of Foreign Death 


Duty. Commissioner rejected claim as 
untimely filed. 
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HELD: For estate. Purpose of filing 
certificate was to claim refund. Under 
these circumstances, claim for refund 
was filed within statutory period. B. J. 
Winer, Exrx. v. U. S., supra. 


INCOME TAX 


Charitable deduction must represent 
amount permanently set aside for char- 
itable purposes. Testamentary trust pro- 
vided for certain payments of net in- 
come to qualified charities. Litigation 
state court with respect to 
validity of trust. Pending outcome of 
litigation, court ordered trust to ac- 
cumulate income. During taxable year 
under review, no payments were made 
to charities and no entry was made by 
trustee to show credit of income to 
charities. Two years later, state court 
ordered payment to charities. Commis- 
sioner disallowed deduction. 


arose in 


HELD: For Commissioner. During 
taxable year, trustee was without power 
to apply income for benefit of anyone. 
He had neither paid nor permanently set 
aside charitable bequests. Income must 
be irrevocably set aside for charitable 
purposes to be deductible. Fidelity Trust 
Go. v. UWS, D.C... W. D. Pa., dune. 17, 
1957. 


REVENUE RULINGS 

Estate Tax: Transfers under model 
custodian act includible in donor’s estate 
where donor custodian dies prior to 
donee’s attaining 21. Under model cus- 
todian act adopted by number of states, 
gifts of securities made in manner pre- 
scribed are irrevocable and convey to 
minor indefeasibly vested title to proper- 
ty. Custodian is authorized, in his dis- 
cretion, to apply income and principal 
for support, maintenance, education, gen- 
eral use, and benefit of minor, without 
regard to duty of any person to support 
minor. All income and principal not so 
expended are to be distributed to minor 
at 21, or to his estate if death occurs 
prior thereto. 


Service rules that where donor acts 
as custodian, he is deemed to have 
adopted provisions of act as terms of 
conveyance, and thereby has effectuated 
transfer in respect of which he has re- 
tained power to alter, amend, revoke or 
terminate, Value of transfer is includible 
in donor’s gross estate should he die 
While acting as custodian prior to donee’s 
atta'ning 21. Rev. Rul. 57-366, L.R.B. 
1957-32, p. 20. 


irital deduction not allowed on joint 
ref: nd claim. Decedent had overpaid esti- 
ma -d income tax. Estate was entitled to 
sul tantial refund on joint return filed 
by wife and executor on behalf of de- 
ce nt. Under terms of will, surviving 
Sp ise received real estate, certain 
es te in trust fund. Inquiry is made 
W' ther marital deduction is allowable 
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with respect to refund claim, inasmuch 
as it is jointly held, non-probate prop- 
erty. 


Service rules that although filing of 
jcint return provides certain benefits to 
spouse, it does not change ownership of 
any of property between husband and 
wife, and does not per se vest title to 
any part of tax refund in wife. There- 
fore, no part of tax refund passed from 
decedent to surviving spouse solely by 
reason of fact that joint return was 
filed. No marital deduction is allc.,able 
by reason of refund. Spec. Rul., Aug. 
9, 1957. 


Income Tax: Stock bonus plan can 
quality for exemption where trust assets 


are stock of employer corporation held 
in escrow by state commissioner of cor- 
porations. Newly formed corporation 
established stock bonus plan and trust. 
Under state law, stock of employer cor- 
poration, which was contributed to trust, 
was placed in escrow with commissioner 
of corporations. This was state require- 
ment for new corporations not having 
proven earnings record. 

Service rules that its policy of requir- 
ing unrestricted marketability of stock 
or securities of employer corporation is 
not violated by this arrangement. How- 
ever, Commissioner must be satisfied that 
value placed on stock is fair market value 
and income represents fair return. Rev. 
Rul. 57-372, I.R.B. 1957-33, p. 11. 





Funston Urges Security 
Transfer Changes 

Keith Funston, president of the New 
York Stock Exchange, called on the 
American Bar Association for help in 
solving the “appalling complications” 
which face the executor of an estate 
when the sale of securities is involved. 
Speaking to a group of some 350 lawyers 
and their wives who visited the Stock 
Exchange while attending the Associa- 
tion’s annual convention in New York 
City in July, Mr. Funston said that the 
executor’s inability to act quickly, be- 
cause of the many documents required, 
ean often result in a loss to the heirs, 
even though the executor, who may have 
been carefully selected by the testator, 
is unquestionably acting in the best in- 
terests of the heirs. 

Mr. Funston said he was encouraged 
to learn that some of the ten legal talent 
in the country is engaged in trying to 
simplify stock transfers by fiduciaries 
by means of new legislation. (See paze 
361.) 


PENSION DIGEST 
(Continued from page 949) 

corner they are producing minimal con- 
tribution rates which will be more than 
sufficient to pay the immediate pension 
bill and will allow a small—a very small 
—fund to be built up. However, the 
employer must not think that he is get- 
ting a 1% “final pay” pension plan for 
144% of payroll. His eventual outlay 
will be something like 20% of payroll— 
and inflation 


wont make this any 


easier to bear. 
A Warning 


In conclusion we utter a word of 
warning. All too frequently we come 
across cases of gross under-funding by 
American industrial companies. It is no 
exaggeration to say that many com- 
panies have assumed pension liabilities 
(expressed as a percentage of payroll) 
of twice the amount they are presently 
paying. 





trust capacities. 





Ancillary Administration 


When you require ancillary adminis- 
tration in Michigan, our complete 
facilities are at your service. We also 
welcome the opportunity to act as 
co-transfer agent, co-registrar and in 
all types of personal and corporate 
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ANNUITIES — Commuted Value Must 
be as of Testator’s Death, Plus In- 
terest at Legal Rate, When Com- 
mutation Ordered by Court 


New York—Court of Appeals 

Matter of Ferris, 3 N. Y. 2d 70, 163 N.Y.S. 

2d 953. 

The decedent appointed to her hus- 
band an annuity of $25,000 per year, 
chargeable against the principal of an 
inter vivos trust she had created. Liti- 
gation, lasting over 15 years, delayed 
the payment of the annuity, except that 
payments on account were advanced to 
the annuitant without prejudice. It was 
held below that the annuitant had no 
right to elect to take the annuity in a 
capital sum, but that the court could 
order commutation for proper cause. 
Commutation was ordered in the inter- 
ests of the decedent’s children as re- 
maindermen of the trust. The question 
presented was whether the annuitant 
was entitled to the commuted value as 
of the date when it was finally held that 
there should be commutation, plus the 
instalments that fell due before that 
date, or to the commuted value as of 
the date of the decedent’s death plus in- 
terest at the legal rate? 


HELD: Commutation must be as of 
the decedent’s date of death plus interest 
therefrom, even though this reduced tke 
annuitant’s attempted recovery by more 
than $100,000. The grant of an annuity 
is equivalent to a legacy in the capital 
value of the annuity, running from the 
date of the grant, i.e. the date of the 
testator’s death, so that such date is the 
appropriate if not the only date for com- 
puting the capital value. The court’s 
right to commute and the date for com- 
mutation were not altered by the de'ays 
of litigation. The delay is recompensed 
by interest at the legal rate of 6%. 
Commutation always results in giving 
the annuitant more or less than he would 
receive if he took the instalments as they 
fall due throughout his actual lifetime. 
The commutation as ordered was “retro- 
active” only in the sense that intervening 
litigation postponed, but did not change 
as to amount, the payment of the com- 
muted capital sum. 


Two judges dissented on the ground 
that the annuitant’s right to instalments 
was fixed and vested on anniversaries 
of the decedent’s death, that the com- 
mutation was retroactive and contrary 
to law, and thus deprived the annuitant 
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of the property without due process. 
They declared that the purpose of com- 
mutation, when decreed by the court, is 
not to add to or subtract from the 
amount given by the decedent to the an- 
nuitant, but to arrive at a capital sum 
presently payable on such decree, and 
the commutation should be as of the 
anniversary nearest the date of the de- 
cree. 


The dissenters observed that to com- 
pute the lump sum equivalent as of an 
earlier (or retroactive date) is a con- 
tradiction in terms; that the lump sum 
cannot be equivalent in value to the an- 
nuity if it is computed as of a previous 
time, because the longer the annuitant 
lives, the longer is his life expectancy 
according to the mortality tables; and 
that if the decedent had provided for 
commutation, it might be that commuta- 
tion as of her date of death would have 
been proper. 


DISTRIBUTION — Grandnieces Take 
Before First Cousins Although 
Within Same Degree of Kinship 


Oklahoma—Supreme Court 
Dobson v. M-com, 311 P. 2d 210. 


Intestate decedent was survived by 
grandnieces and by first cousins. The 
grandnieces and the first cousins were 
all within the fourth degree of kinship 
to the decedent, but the grandnieces 
claimed to be the exclusive heirs-at-law 
because the common ancestor of the 
grandnieces was the parent of the de- 
cedent, while the common ancestor of 
the decedent and first cousins was the 
grandparent of the decedent. The lower 
court held for the grandnieces as being 
the exclusive heirs of the decedent. 


HELD: Affirmed. The governing stat- 
ute (84 O.S. 1951 § 213(6)) provides for 
disposition to the “next of kin in equal 
degree” where no issue, spouse, father 
or mother or brother or sister survive, 


“excepting that when there are two or 
more collateral kindred, in equal degree, 
but claiming through different ancesiors, 
those who claimed through the nearest 
ancestors must be preferred to those 
claiming through an ancestor more re- 
mote.” While all claimants were in equal 
degree with the decedent, the grand. 
nieces were entitled to exclusive prefer- 
ence under the statute, since they 
claimed through the parent, while the 
other claimants had to claim through the 
grandparent as a common ancestor. 


DISTRIBUTION — Heirs of Each Par- 
ent of Decedent Held Entitled to 
Share in Realty 


Tennessee—Supreme Court 
Rose v. Blewett, 303 S.W. 2d 709. 


The owner of realty died intestate, 
leaving as his nearest of kin on the 
paternal side first cousins, and on the 
maternal side third cousins. The Ten- 
nessee Code provides that if both par- 
ents are dead, the realty of decedent 
shall be inherited “in equal moieties by 
the heirs of the father and mother in 
equal degree .. . of relationship to the 
intestate, but if such heirs or those they 
represent do not stand in equal degree 
of relationship to the intestate, then the 
heirs nearest in blood or representing 
those who are nearest in blood to the 
intestate shall take in preference to 
others more remote.” 


In proceedings to determine title to 
the realty, it was contended that the 
heirs of the father took to the exclusion 
of the heirs of the mother because more 
closely related to decedent. The Chancel- 
lor held that the heirs of each parent 
were entitled to share in the property. 


HELD: Affirmed. The history of the 
quoted provision shows an_ intent to 
divide the realty into equal parts, one 
to the heirs of each parent. The pro- 
vision for excluding those more remote 
in degree of kinship applies only within 
each group, and one group of heirs does 
not take to the exclusion of the other 
group. 


DISTRIBUTION—Husband May Adopt 
Wife as Heir 


Kentucky—Court of Appeals 


Bendinger v. Graybill’s Executor & Trustee, 
302 S.W. 2d 594. 
In her will, executed in 1914, the 


ee 





CONTRIBUTING LEGAL EDITORS* 


KANSAS: Eugene P. Zuspann—Attorney-at-Law, Goodland 

KENTUCKY: Squire R. Ogden—Ogden, Galphin & Abell, Louisville 

MISSOURI: Robert Neill, Jr.—Thompson, Mitchell, Thompson & Douglas, St. Louis 
NEW YORK: Joseph Trachtman—Attorney-at-Law, New York City 

OKLA.: Bruce H. Johnson—Embry, Johnson, Crowe, Tolbert & Boxley, Okla. City 
OREGON: Clarence D. Phillips—Phillips, Coughlin, Buell & Phillips, Portland 
PENN.: E. C. Shapley Highley—Spiegel & Highley, Philadelphia 

TENNESSEE: William J. Harbison—Trabue & Sturdivant, Nashville 


*This roster is published in the first issue of each volume. In other issues, reporting attorneys 2! 


listed 


a 





Trusts AND E=TATES 














testa 
his 1 
be d 
heirs 
to th 
in f 
his 
ecuti 
sion 
bene 
heirs 
Pi 
tuck 
mitt 
chile 
his 
and 
that 
heir 
of t 
prov 
side 
the 
heri 
had 
chile 
the 
a ce 
will. 
H 
the 
son 
test: 
inte 
cil. 
autl 
viev 
aga 
the 
inhe 
N 
grol 
not 
not 
The 
tion 
use 
any 
pur) 


FIp 
E 
ye 


j 


SEP 








VO or 
2g Tee, 
Siors, 
2a rest 
those 
fe re- 
equal 
‘rand- 
refery- 
they 
e the 
rh the 


| Par- 
ed to 


>. 


astate, 
n the 
yn the 

Ten- 
1 par- 
cedent 
jes by 
her in 
to the 
e they 
degree 
en the 
enting 
to the 
ice to 


itle to 
at the 
clusion 
2 more 
hancel- 
parent 
erty. 

of the 
ent to 
ts, one 
ie pro- 
remote 
within 
rs does 
. other 


Adopt 


Trustee, 


14, the 


a 


Louis 


City 


uY listed 


+> TATES 











testatrix set up a trust for her son for 
his life and directed that the trust estate 
be distributed on his death “*** to the 
heirs at law of my said son *** according 
to the Law of Descent and Distribution 
in force in Kentucky at the time of 
his death.” Thirteen days after the ex- 
ecution of a codicil, which directed divi- 
sion of the trust estate among charitable 
beneficiaries if the son died “without 
heirs,’ the son married. 


Pursuant to the provisions of Ken- 
tucky’s adoption statute, which per- 
mitted the adoption by any person of a 
child or another adult, the son adopted 
his wife — at a time when he was 58 
and she was 45. The judgment recited 
that she was adopted “*** as his legal 
heir at law and child ***.” At the time 
of the son’s death a Kentucky statute 
provided that any adopted child be con- 
sidered the natural legitimate child of 
the adopting parent for purposes of in- 
heritance and succession; and the statute 
had been construed to permit an adopted 
child to inherit through, as well as from, 
the adopting parent, in the absence of 
a contrary intention expressed in the 
will. 

HELD: The son’s wife, by reason of 
the adoption, was an heir at law of the 
son and entitled, under the will of the 
testatrix, to the trust estate. No contrary 
intention was found in the will or codi- 
cil. The Court is bound by the clear 
authorization of the adoption statute, in 
view of which there existed no policy 
against the adoption of one’s wife for 
the purpose of permitting the wife to 
inherit the estate of another. 

NOTE: Three judges dissented on the 
ground that an adopted person should 
not be considered an heir at law of one 
not a party to the adoption proceeding. 
The court did not discuss the implica- 
tions of its holding with respect to the 
use of the adoption statute to qualify 
anyone as an heir at law for inheritance 
purposes, 


FIDUCIARIES Administrator Not 
Entitled to Enjoin Law Suit 
Against It But Might Enjoin Un- 
just Judgment Therein Obtained 


Tennessee—Supreme Court 


Hamilton National Bank v. 
S.W. 2d 731. 


Champion, 303 

Complainant was administrator of the 
‘state of decedent, who died in 1944. 
Ail of decedent’s children reached their 
majority by 1950. In 1955 they sued com- 
plainant in chancery for alleged misman- 
agement of their father’s estate. In 1956 
they dismissed said suit and_ shortly 
thereafter sued the administrator at law 
for damages, alleging negligence in the 
handling of the estate. Complainant then 
brought the present action, seeking to 
enioin the law action on the ground of 
laches, alleging that many of its officers 
naa died and that it had otherwise been 
pejudiced by the long delay involved. 
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Complainant alleged that it could not 
avail itself of its equitable defenses in 
the law suit, and that an injunction 
would prevent a multiplicity of litiga- 
tion. The Chancellor denied the injunc- 
tion, 


HELD: Affirmed. Complainant does 
not offer to confess judgment at law and 
seek to enjoin the enforcement of the 
judgment, as is usually done in such 
cases. Complainant is mistaken in as- 
serting that it cannot avail itself of its 
various defenses at law; most of these 
consist of denials or ex)lanations of 
complainant’s administration. If, how- 
ever, complainant is held liable at law, 
and claims that it was prejudiced by 
laches, resulting in its having its evi- 
dence rendered unavailable, then com- 
plainant may file a new suit in chancery 
to enjoin execution of such unjust judg- 
ment at law. In the alternative, it may 
retain the present suit in court and 
amend the same after termination of 
the legal proceedings. 


LIFE TENANT & REMAINDERMAN — 
Credit of Overpayment of Income 


Pennsylvania—Supreme Court 
Brereton Estate, 388 Pa. 206. 

The will gave the income of the trust 
in question to the children or their 
widows per capita or their descendants 
per stirpes, and twenty-one years after 
the death of the last descendant living 
at testator’s death, the principal was to be 
distributed to the testator’s descendants 
per stirpes. Two sons were appointed 
executors and trustees, but one died 
shortly after taking office, and the trust 
was administered from 1931 to 1942 by 
the other son, O’Hara. 


During this period O’Hara overpaid 
himself by $24,000. When this came to 
light a written agreement was made with 
the other life tenants, whereby O’Hara 
assigned his future income to them in 
reimbursement with the provision that 
if he died before reimbursement was com- 
pleted, the unpaid portion was to be 
cancelled. He died before reimbursement 
was completed. 


The other life tenants lived to charge 
the share of income which accrued from 
his share of the trust after his death 
with the balance of the overdraft. The 
lower court awarded the accrued income 
to O’Hara’s widow and children on the 
ground of the estoppel or waiver in the 
written agreement, and of the expira- 
tion of O’Hara’s interest in the trust by 
his death. The life tenants appealed. 


HELD: Affirmed. Agreement was sup- 
ported by consideration in the form of 
O’Hara’s admission of his liability and 
the assignment of his income. It was 
also a family agreement which imports 
consideration. The life tenants accepted 
the assigned income, thereby estopping 
themselves from questioning the agree- 
ment. Finally, the interest of O’Hara 


was a life interest in income which was 
extinguished by his death. The right to 
a share of the income was no longer his 
and not available for the payment of 
his debts. His wife and children took 
from the testator by way of substitution 
and not through him. Nor is there a 
question of restitution since it is not 
shown that the widow and children 
profited by the overdraft. 


LIFE TENANT & REMAINDERMAN — 
Use of Principal When Benefi- 
ciary’s Funds Are “Depleted” 

Kansas—Supreme Court 
In re Estate of Woods, 181 Kansas, 271. 


Sometime after the order of final dis- 
tribution had been filed by the probate 
court, one of the trustee-beneficiaries of 
the testamentary trust, Catherine Bill- 
ings, filed an action in the probate court 
asking for construction of the trust. The 
final order of distribution held that 
legal title to the assets of the testator’s 
estate was vested in the trustees with 
such duties, limitations and directions as 
were set forth in the will. Catherine con- 
tends there has been sufficient compli- 
ance with the conditions of the testator’s 
will “that if.and when my said daugh- 
ter’s personal funds become depleted” 
she would be entitled to share in the 
net proceeds from father’s estate. 


The first question was whether the 
final order of distribution made and filed 
by the probate court was res judicata 
as to the present action. The trial court 
found that the word “depleted” was used 
to denote the situation when Catherine’s 
estate would have been fully used, or 
used to the extent that there would be 
a question as to her living in the man- 
ner in which she had been accustomed 
to live, and did not mean when a portion 
of the estate of the daughter was used. 
The question was also raised that the 
gift over to the appellees violated the 
rule against perpetuities. 


HELD: The trial court was in error in 
holding that the order of final distribu- 
tion was res judicata because in trust 
matters the court retains jurisdiction to 
manage the trust and control the trus- 
tees. Jurisdiction may be exercised by the 
probate court over the administration of 
a trust upon an application of a trustee 
for guidance where necessary for his 
protection. Where a trustee has real 
doubts to be solved he not only may, 
but for his own protection should, seek 
the court’s guidance. 


“Deplete” is often used as though 
it implied merely a reduction in num- 
bers, in quantity, or the like; discriminat- 
ing writers or speakers, however, em- 
ploy it only when they wish to suggest 
the potential harm of such a reduction 
or the impossibility of restoring what 
has been lost before such consequences 
are evident. 


The will created a life estate in the 
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widow and the daughter, Catherine, with 
a fee vested in the citizens of Welling- 
ton. The title received by the latter 
vested at the death of the testator and 
the enjoyment of possession was only 
retarded until the deaths of the life ten- 
ants. Title was vested and there was 
no violation of the rule against perpetui- 
ties. 


TAXATION — Estate & Inheritance — 
Joint Tenancy Not Subject to Mis- 
souri 

Missouri—Supreme Court, Div. 2 
In re: Gerling’s Estate, 303 S.W. 2d 915. 
Deceased owned real property in St. 

Louis and corporate stock with her 
brother as joint tenants with the right 
of survivorship. All of the property had 
been so held for more than 6 years prior 
to her death in 1954. Deceased and her 
brother had contributed equally to the 
acquisition of the real estate, but de- 
ceased alone had supplied the money for 
the corporate stock. During her lifetime, 
deceased had received one-half the in- 
come from the real estate and all the 
income from the stock. 


The Missouri inheritance tax act does 
not contain a specific clause taxing joint 
tenancies, but the inheritance tax ap- 
praiser included in his report for in- 
heritance tax purposes one-half of the 
value of the jointly held real estate and 
the entire value of the corporate stock. 
On appeal to the Circuit Court excep- 
tions to the report were sustained and 
the joint property was ordered deleted 
from the inheritance tax report. 

The State appealed contending (1) 
that the transaction was a gift intended 
to take effect in possession and enjoy- 
ment at the death of the decedent, and 
therefore fell within subsection 3 of 
§$145.020(1) R.S. Mo. 1949; and (2) 
that decedent, as transferor, had re- 
tained for her life the possession, en- 
joyment and income from the property, 
thereby making subsection 4 of §145.020 
(1) applicable. 

HELD:Affirmed. Neither contention 
could be sustained because nothing was 
transferred from the decedent to her 
brother, either when the joint estate was 
created or at her death. In a joint ten- 
ancy the joint tenants have but one 
estate. Each joint tenant holds by the 
moiety or half and by the whole. 


The federal government and many of 
the states expressly include joint estates 


within the operation of inheritance, 
estate and succession tax laws. The con- 


clusion that the present statute was not 
intended to include joint tenancies, was 
buttressed by the fact that the Mis- 
souri Attorney General had so ruled 
several times, and that legislation which 
would specifically have included joint 
tenancies had recently been introduced 
in the Missouri General Assembly (1955 
S.B. 185 and 1957 S.B. 243) but had 
not been enacted. 
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SPOUSE’S RIGHTS — Right to Home- 
stead is Personal 
Oregon—Supreme Court 

Estate of Rose Marie Doody, Varner v. Port- 

land Trust Bank, 313 P. 2d 444; Ore. 

Rose Marie Doody died intestate on 
December 20, 1953. She left surviving 
her husband John and four children by 
a previous marriage. John was appointed 
administrator of her estate on December 
29, 1958. Before he could qualify, he also 
died intestate on January 3, 1954, and 
left surviving him, as his only heir, the 
petitioner, an adult daughter who was 
his child by a previous marriage. No 
children were born to the Doody’s during 
their marriage. 

At the time of Mrs. Doody’s death, she 
owned the property in question — their 
residence — by right acquired prior to 
her marriage to Mr. Doody. The sur- 
viving husband was unable to file any 
petition to set aside a probate homestead 
if such was his intention. No Inventory 
of Mrs. Doody’s estate was filed with 





the Court until sometime after the death 
of Mr. Doody. On February 4, 1955, the 
daughter petitioned the Court for ap 
order setting aside the real property as 
a probate homestead “to John Doody, 
Jr., Deceased, and his heirs in fee sim. 
ple.” Probate Court denied petition. 

HELD: Affirmed. Under the Oregon 
statutes, a probate homestead cannot be 
applied for until after the filing of an 
Inventory and is primarily intended fo 
the support of a surviving spouse 
children of a marriage. A probate home. 
stead was not known to the common lay 
and is purely statutory. Under the Ore. 
gon decisions, it is not an estate, but is 
a personal privilege, which must be 
claimed to be effective. The statutes are 
not self-executing, and if no application 
is timely filed therefor by proper per- 
sons, the potential homestead is foreve 
lost. Inasmuch as the surviving spous 
made no application during his lifetime, 
the property in question descended to th: 
heirs at law of Mrs. Doody. 
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A MESSAGE FROM HARRIS—THE BUSINESS MAN’S BANK IN CHICAGO 


Convention goer? 


You bet he goes to bankers’ conventions! 


As a banker, he knows they’re a fine 
place to combine good fellowship with 
good business. 

He knows he’ll come home with new 
ideas, new information, new ways to do a 
better job for his customers and his bank. 

He knows too, the importance of work- 
ing with fellow bankers, both in associa- 
tions and their conventions, and in the 
daily conduct of his business. 

For in these globe-girdling times, his 
knowledge and contacts must go far 
beyond the local scene. .He must shrink 
distances and speed service to match the 
broadened markets of his customers. 


So—he knows the importance of se- 
lecting correspondent banks who most 
ably help him to meet the far-flung needs 
of his business community. 





There’s much more to good correspond- 
ent service than services alone. 

At the Harris we provide all the serv- 
ices you’d expect. But one of the most 
valuable things we offer correspondents, 
in addition, is the intimate knowledge our 
experience has brought us of the business 
of Chicago and the great Midwest. 

This has made us known as Chicago’s 
‘‘Business Man’s Bank.”’ But we find it 
is equally valued by Bankers—many of 
whom we serve as Chicago correspond- 
ent. May we serve you, too? 





HARRIS = BANK 


Organized as N. W. Harris & Co. 1882—Incorporated 1907 
115 WEST MONROE STREET—CHICAGO 90 


Member Federal Reserve System... Federal Deposit Insurance Corporation 








He lives up to the standards you set... 


You are very critical of any work done for one of 
your clients. Quite rightly, too. The Connecticut 
General man expects a lawyer to be . . . and pre- 
pares his work to live up to your standards. 

Hours of research stand behind the plan the CG 
man brings you on his first visit. In it, your client’s 
total assets are listed; comments are made on how 
effectively his estate in all of its component parts is 
working to bring him to his goals in life. Where 
indicated, a more productive arrangement is 
recommended. 


The CG man saves you valuable time by pin- 
pointing your client’s problems. Much necessary 
groundwork is done...and done well. You are able 
then to give those problems the full benefit of your 
analysis and counsel. 

Quite likely, the CG man’s service will prove so 
valuable to you and your client, this first meeting 
will mark the beginning of a pleasant lifetime 
association with him. 

Life... Accident... Health ... Pension Trusts 
Group Insurance and Pension Plans... Annuities 


CONNECTICUT GENERAL 





